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No. 9809

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Nelson Tayj.or, J. R. Mason, Gilbert

Moody, and N. O. Bowman,

Appellants,

vs.

Provident Irrigation District^,

Appellee.

APPELLANTS' OPENING BRIEF.

JURISDICTIONAL FACTS AND PLEADINGS.

This proceeding is a petition for composition of

debts of the Provident Irrigation District, an irriga-

tion district organized under the provisions of ''the

California Irrigation District Act", of the State of

California, approved March 31, 1897, and acts amen-

datory thereof. The proceeding is authorized under

the provisions of Chapter IX of the Bankruptcy Act

of 1898. (11 U. S. C. Sections 401-404.)

The jurisdiction of this Court in this appeal is im-

der Sections 24 and 25 of the Bankruptcy Act of 1898

as amended June 22, 1938.

The petitioner herein (Appellee) filed its Petition

for Confirmation of Composition in the District Court

May 29, 1940. (Tr. pp. 1, 23.)



The Appellants who are creditors of Provident Irri-

gation District filed their Answer and Objections to

the Petition September 3, 1940 (Tr. pp. 29, 40), and in

due course filed their proofs of claim (Tr. pp. 40, 42,

50, 194, 197) and on November 14, 1940, filed an

Amendment to the Answer and Objections. (Tr. pp.

44, 48.)

The petition was heard November 18, 1940 (Tr. p.

57) and confirmed January 21, 1941. ''Findings of

Fact, Conclusions of Law and Interlocutory Decree"

were filed January 21, 1941. (Tr. pp. 200, 210, 211.)

Notice of the entry of the decree was given January

23, 1941. Appellants filed their Notice of Appeal Feb-

ruary 21, 1941 from the Interlocutory Decree.

STATEMENT OF THE CASE.

Throughout this brief the Provident Irrigation Dis-

trict will be referred to as the ''district" and the Ap-

pellants who were respondents below will be referred

to as "Appellants". The Reconstruction Finance Cor-

poration will be referred to as the "R. F. C."

The district is located in the counties of Glenn and

Colusa in the Northern District of California, and

comprises approximately 22,805 acres of land. In its

petition the district alleges that it comprises 12,881.27

acres of land.^

1. See Bulletin 21, State of California, Department of Public Works.
Reports of Division of Engineering and Irrigation, page 89. The Court vvill

take judicial knowledge of the organization and area of public corporations.

A brief history of this district is found in Bulletin 21. commencing at page

89. The same area is reported in Bulletin 21 (i), which is a report on

irrigation districts in California for the year 19,37, issued by the State of

California, Department of Public Works, Division of Water Resources.



The district's principal witness stated (Tr. p. 100)

that in 1936 the area was 22,805 acres of land. He
then said that under ^'reorganization" 9924.25 acres

were excluded from the boundaries of the district.

However, by such exclusion under the provisions of

Sections 74-84 of the California Irrigation District

Act (Cal. Stat. 1897, p. 254, amended) lands of a dis-

trict cannot be released from the obligation of the

bonds without the specific consent of all the bond-

holders.

The district, in 1918, issued a first issue of bonds

in the amount of $1,000,000, and in 1921 a second issue

of bonds in the amount of $190,000, all of which bonds

bear interest at 6% per annum, evidenced by coupons

attached to the respective bonds payable semi-annually

on the 1st day of January and the 1st day of July of

each year. (Tr. pp. 2, 3.)

The present outstanding and unpaid indebtedness

of the district is the total principal amount of $957,-

000 of said two issues, of which bonds in the total prin-

cipal amount of $341,000 have matured and not been

paid. Interest coupons in the amoimt of $415,192.50

have matured and not been paid (Tr. pp. 3, 4), as

alleged in the petition.

The total outstanding indebtedness of the district is

$1,400,672.50. The district applied to the R. F. C. for

a loan and on December 20, 1939 was granted a loan

in the amount of $193,500. (Tr. pp. 71, 76.) The terms

of this loan provided that disbursements could be made

on the deposited securities at the rate of 20^ for each

dollar of unpaid principal amount of the old securi-



ties deposited. (Tr. p. 73.) Deductions were to be

made for missing coupons maturing on or before Au-

gust 15, 1939, at the rate of 12.27^ for each dollar of

the face amount thereof. This in effect provided $200

for each bond with the accompanying coupons. The

loan contained certain special conditions. One was

that the district was to arrange to reduce the size of

the district to approximately 13,000 acres. The sec-

ond was that the district w^as to discharge the lien of

overlapping drainage indebtedness and to "settle" ad

valorem (county) taxes on 11,294.49 acres of land

owned by the district and apply surplus funds on

hand at the date of disbursement and all subsequent

income from the sale of land to the reduction of the

indebtedness due the R. F. C. ($193,500 maximum in-

debtedness), except as otherwise provided for by the

Division Chief. (Tr. pp. 73-75.) Pursuant to the pro-

visions of this loan, which was granted, the R. F. C.

at the time of the hearing had acquired the major por-

tion of the securities of the district.

The plan of composition.

The plan of composition is stated in a resolution of

the Board of Directors of the district attached to the

petition, and found at Tr. pp. 11-18. The resolution

recites the granting of the loan of $193,500 (Tr. p.

13), refinancing the indebtedness by the payment of

20 cents for each dollar of indebtedness ''exclusive of

interest". The resolution then recites that the Board

of Directors has adopted a resolution excluding certain

lands from the bomidaries of the district and reduc-

ing the size to 12,881.27 acres. (Here be it noted one



of the points contended is that this district was not

shown to be authorized by law to exclude this area, it

not being shown to have followed the procedure pre-

scribed in Sections 74 to 84 of "the California Irriga-

tion District Act".) The resolution then recites that

whereas, only a portion of the outstanding coupons

maturing prior to January 1, 1931 have been paid in

full (Tr. p. 14), the plan of composition is adopted as

follows (Tr. p. 15) :

''That the oidstmiding indehtedness—in the

principal amount of $957,000 and> all unpaids in-

terest accrued and to accrue thereon, be retired

by the payment to the respective holders of said

bonds of amounts equal to 20^ for each dollar of

principal—provided that all unpaid interest cou-

pons maturing on or after July 1, 1931, are de-

livered with said bonds * * *"

and then provided for a deduction from the amount

paid for coupons that are missing between July 1,

1931, and August 15, 1939, at the rate of 12.27^ per

each dollar and the full amount of coupons missing

thereafter. The plan then provided

:

"* * * that for each coupon maturing on or prior

to the first day of January, 1931 that may be sur-

rendered or deposited in accordance with this

plan, the depositor thereof shall receive the full

face value thereof/'

The payments of principal were to be made from

the R. F. C. loan and the payment of coupons were

to be made from funds of the district. (Tr. p. 16.)

In effect, this plan provided $200 for each bond

with coupons due July 1, 1931 and subsequently, to be



paid out of the R. F. C. loan, plus the full face amount

of any coupons due prior thereto.

It will be noted that in effect the plan provides the

payment in full of all obligations of the $1,190,000

bonds of the district maturing prior to July 1, 1931,

except the claim of Appellant Nelson Taylor, whose

$3000 of bonds due in 1930 are left unpaid by the plan

except for the $200 per bond provided by the plan

(and even those are paid $230 per bond).

An examination of the acceptances (Tr. pp. 59-67)

discloses no acceptance filed in the proceedings on be-

half of holders of January 1, 1931 coupons. None of

the acceptances filed in the proceedings showed that

any of the acceptors owned the January 1, 1931 cou-

pon. Not even the R. F. C. claims to hold these valu-

able January 1, 1931 coupons. (Tr. p. 49.)

The claim of the R. F. C. is set forth at Tr. p. 49.

It shows that the R. F. C. holds $901,000 principal

amount of bonds of the district. It therefore holds

more than % of the principal of bonded indebtedness,

but it does not claim to own any of the coupons No. 25

which were payable January 1, 1931. The mystery is

who holds these coupons? This question bears on the

question of good faith, and also upon the question of

consent.

The district had taken title to practically all of the

land and held this title for a long period of time.



SUMMARY OF THE TESTIMONY.

The appellants will briefly summarize all the testi-

mony, both oral and documentary.

Summary of exhibits in evidence.

Petitioner's Exhibits.

Petitioner's Exhibit 1 (Tr. p. 70) was a resolution

of the R. F. C. granting a loan of $193,500 to the dis-

trict.

Petitioner's Exhibit 4 (Tr. p. 59) was the form of

the acceptance of the creditors of the district of the

plan of composition, together with a statement of the

creditors accepting. No point is made as to the form

of the acceptance nor that there was any failure as

to the numerical requirement of acceptance, so far as

the principal of the indebtedness is concerned. There

is no acceptance evidenced, however, as to the coupon

number 25 due January 1, 1931, which is paid in full

by the plan.

Attention also is called to the fact that none of the

claims evidenced or put in as acceptors show any

bonds maturing prior to July 1, 1931. (Tr. p. 67.)

Petitioner's Exhibit No. 5 (Tr. p. 141) was a reso-

lution of the Board of Directors of the district accept-

ing the R. F. C. loan.

Petitioner's Exhibit No. 6 was a resolution of the

Board of Directors authorizing the proceedings in the

bankruptcy Court. (Tr. p. 144.)

Petitioner's Exhibits No. 7 (Tr. p. 146) and 8 (Tr.

p. 165) were minutes of the Board of Directors show-
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ing the canvassing of returns for the bond election for

the issuance of Refunding Bonds to be delivered to

the R. F. C. and evidencing the approval of the Cali-

fornia District Securities Commission approving the

issuance of the Refunding Bonds and certifying that

the commission finds and determines "that the amount

of the refunding bonds to be issued together with all

other outstanding bonds of the district, including

bonds authorized but not sold, does not exceed sixty

(60) per centum of the aggregate value of the water,

water rights, canals, reservoirs, reservoir sites, irriga-

tion works and other property owned by the district

and the reasonable value of the lands within the bound-

aries of the district and that said project is econom-

ically sound and feasible;". (Tr. p. 151.)

Attention is called to the fact that no exhibits of

any character were introduced into evidence by the

petitioner district showing the assets of the district,

showing any balance sheet, any crop returns of the

district or containing any financial statement of the

affairs of the district whatsoever.

Appellants' exhibits.

Appellants (respondents below) introduced into

evidence three exhibits.

Exhibit A (Tr. p. 118) was a statement of receipts

and disbursements for the year ending December 31,

1935, issued by the district. This exhibit was intro-

duced into evidence for the purpose of showing the

receipts of assessments, 1930, $1607.17, 1934, $25.65,

1935, $45.00, income from land, $25,071.94; Disburse-



ments: Bonds redeemed, $2000; interest coupons, $3,-

120; interest on registered bonds and coupons,

$1328.13. These receipts and disbursements were

shown in evidence by appellants in connection with

the position of Appellant Nelson Taylor holding the

only bonds due prior to July, 1931, which have not

been paid and which were in fact presented for pay-

ment in January, 1931 (and were lawfully entitled

to payment before the bankruptcy petition was tiled

as more fully shown in the argument infra) ; and

showing that fimds were received by the district prop-

erly applicable to the payment of these three bonds,

with accrued interest, and that in fact in the year 1935

the district actually disbursed in payment of bonds

$2000, and in payment of coupons and interest on reg-

istered bonds and coupons, $4448.13. (Tr. p. 118.)

Respondents' Exhibit B (Tr. p. 191) was the finan-

cial statement of the district for the year ending De-

cember 31, 1937 and was introduced for the purpose

of showing receipts for assessments for the year 1935,

$44.50, year 1936, $138.03, year 1937, $189.54, and in-

come from land in the amount of $23,121.01.

Respondents' Exhibit C (Tr. pp. 194, 196), the

claims of the appellants (Tr. pp. 40, 42, 50) also evi-

denced by their answer which is verified. (Tr. pp. 29,

44.) Particular attention is called to the claim of

Nelson Taylor. (Tr. p. 40.) This claim shows him to

be the owner of bonds numbers 7, 8 and 9 of the first

issue, due August 15, 1930, in the principal amoimt

of $3000, which bonds were presented January 30,

1931, to the treasurer of the district for payment.
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Also three interest coupons totalling $22.50 due at the

same time. The interest coupons are not payable

under the plan although subsequent coupons of all

other bonds due January 1, 1931 are so payable and

the bonds which were due January 1, 1930 and pre-

sented January 30, 1931, are not payable under the

plan, although all other bonds due prior to July 1,

1931 have been paid.

It will be hereafter shown by the evidence that the

failure of the district officials to j^ay these bonds when

they were due, or as funds became available long

before the filing of the bankruptcy petition, was due

to the deliberate and unlawful actions of withholding

payment based upon its unsupportable contention that

the bonds were ''outlawed", which action was determ-

ined by the California Supreme Court to be untenable

in Moody v. Provident Irrigation District, 85 Pac.

(2d) 128, 12 Cal. (2d) 389. (Nov. 28, 1938.) Also

through the same ''error" the district improperly paid

bonds due subsequently m place of paying these law-

fully payable hands of Appellant Nelson Taylor. The

Appellants make the point that the plan of composi-

tion should have provided for the payment of Nelson

Taylor's claim in full with accrued interest at 7% as

provided by Section 52 of the California Irrigation

District Act, and that the District's failure so to pro-

vide makes the plan unfair and discriminatory and in

bad faith.

The principal amount of the claims of the Appel-

lants evidenced in the record, exclusive of coupons

and interest is: Nelson Taylor, $3000; J. R. Mason,
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$17,000; Gilbert Moody, $3000; N. 0. Bowman, $9000.

(Tr. p. 45.)

Oral testimony.

The following witnesses testified:

Charles F. Lambert (Tr. pp. 58-129) the chief wit-

ness for the district testified: That he is the fiscal

agent for the Provident Irrigation District; he has

lived in Willows since 1907; he organized the Glenn-

Colusa Irrigation District and the Maxwell Irriga-

tion District. He contacted the ''control" of the bond-

holders which were represented by the Provident Land

Corporation and the Provident Bondholders' Com-

mittee—50% were controlled by them. He was pri-

marily interested in the litigation that was then

brought and being prosecuted by the Provident Land

Corporation and the Bondholders Committee against

the Providefit Irrigation District, 12 Cal. (2d) 365.^

After the decision of the Court in those cases it opened

the way for the first time for the Provident Land

Corporation and Bondholders Committee to enter into

negotiation for refinancing. (Tr. p. 69.) After nego-

tiation an application was submitted to the R. P. C.

and in December, 1939, a loan was granted. He then

proceeded to contact the bondholders and to obtain

dejjosit of bonds. (Tr. p. 70.)

The County of Glenn and Reclamation District 2047

overlapped all the lands of the Provident Irrigation

2. This litigation which was very extensivo and was lon<j before the Cali-

fornia Supreme Court was represented in tlie following suits: Provident
hand Corpcyration v. Zuniwalt, Moody v. Provident Irrigation District, Provi-

dent Land Corporation v. Benoit, Provident Land Corporation v. Provident
Irr. Dint., all in 12 Cal. (2d).
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District. Both districts had obtained title to the lands

(Tr. p. 99) for the reason of the lands being delin-

quent more than five years, and the district had ac-

quired title to all but 350 acres of the land. In his

opinion the only way the district could be rehabili-

tated or reorganized was to cast out all the non-agri-

cultural land within the district, and set up a new

district, and then find purchasers for the lands in the

district, clear the title from the Reclamation District,

County and State Taxes. (Tr. p. 99.) The source of

money to clear the title was through sale of the land.

(Tr. p. 100.) In 1936 before this reorganization was

undertaken, the total obligation outside of the district's

indebtedness was $652,485.02, covering the 22,805 acres

of the district area. Under reorganization 9924.25

acres was excluded from the district, which repre-

sented a total obligation for reclamation district and

county taxes of $339,972.04, leaving $312,512.98 the

outstanding obligation which had to be cleared before

the district could perfect its loan obligation to the

R. P. C (Tr. p. 100.) The reason was that 1586.78

acres were owned by individuals. (Tr. p. 101.) At

least 70% of the area has been used for pastoral pur-

poses, the balance for growing grain, principally bar-

ley. During the rice days of the war days rice be-

came a very high price. After organization the dis-

3. There is no evidence in the record of any proceedings to exclude this

aiea from the district and the authority of the district to wipe out the
obligation of the bonds is absolutely denied under the Stats, of California.

California Irrigation Dist. Act, Sees. 74, 84.

Note is also made of the fact that the district is no more justified in

paying off obligations of other taxing agencies than of paying off its own
indebtedness. See Anderson-Cottonwood Irrigation Dist. v. Klukkert, 88
Pac. (2d) 685, 13 Cal. (2d) 191.
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trict went into immediate production, giving land

owners the high prices of 1919 and 1920. From then

on crop results were obvious. The lands were owned

by the district, being practically one ownership. For

a period of years the lands met their assessments and

charges, until the hand issue of Reclamatioyi District

2047 which overlaps 7 irrigation districts in Sacra-

mento Valley and the lands of the Provident District

became due. ''When the land owners only had to pay

interest they struggled and made up their losses, keep-

ing their installments intact, but with the falling due

of the Reclamation District principal charges the land

went into default.
'

' During the period 1922 to 1930 the

burden pyramided and through failure to farm the

land in a farmerlike manner a low crop production

w^as brought about, so that in 1936 the average crop

production had hit a low of 19.08 bags of rice per acre.

Subsequent to 1936 rice has been up and down in

price. Production has fluctuated between 20 and 30

bags, and the witness saw no way of rehabilitation

except through adjustment.

The County of Glenn accepted 10 cents on the dollar

for their debts. The Reclamation District probably

received 35 cents^ on the dollar for their debt, and the

lands were sold at an average price slightly less than

$10 per acre, that is the 11,294.49 acres which were

left in the district. There were 46 separate land sales.

(Tr. p. 104.) Practically all of the lands have been

4. Somebody made a nice profit evidently, because the reclamation bond-

holders got 42%^, which the Piovident District paid,—whilst only offering

its own creditors' 20^. (Tr. p. 103.)
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purchased by tenants who have been fanning the land

in the past. The crops accruing in 1940 are turned

back to these buyers for them to use in improving

the land. Otherwise I couldn't find buyers at all. As

to the 9924.25 acres outside the district,^ those lands

are owned jointly by the district, the reclamation dis-

trict and the counties. We know of no w^ay of bring-

ing about an adjustment between the county and the

reclamation district that will permit these lands to

be sold at any price and provide any sum for the irri-

gation district.^

The debt is practically $34 an acre, which is pro-

rated back among the three taxing agencies.'^ The

best value we know is that the Interior Department

through the Biological Survey intend to condemn this

land. (Tr. p. 105.) This is for the Sacramento Valley

Wild Fowl Refuge, which they want to purchase for

$7 an acre.

Under the rehabilitation plan considerable expendi-

ture has been made and has to be paid by the land

owners to improve the canal system. (Tr. p. 107.)

Through the R. F. C. plan the bond debt will be an

average of $14.50 per acre, in addition to which the

5. Appellants contend that this land is still subject to the trust in favor

of the bonds under the California Irrigation District Act, Sees. 74, 84.

6. See Section 3897 (d) of the Political Code which provides the pro-

cedure contrary to the testimony of the witness and which procedure is used

extensively in California. The procedure was approved in South San Joaquin
V. Neumlller, 2 Cal. (2d) 485.

7. The Court will take judicial notice of the fact that it is costing from
.'^75 to $165 an acre to put raw land under irrigation throughout the west,

and that thousands of acres are being handled in this manner by the federal

government at the present time.
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new i3urchaser paid $10 per acre for the land.^ A sur-

vey shows that out of 13,000 acres 1100 can be used

for Ladino clover, 200 for alfalfa. Melons are not

grown because of heavy alkali. 6500 acres of the ex-

cluded area is 1 to 3% alkali, w^hich puts it out of

production. I would say the land could not carry any

additional load. The whole plan is all predicated on

the last five years basis, in order to strike an average.''

Of course, cost of production has come down. Machin-

ery and new methods have come in. The best practice

would be rice crops every alternate year. We classi-

fied the land as follows: 9169 acres Class A, or the

best class of rice land; 2715 Class B, 1655 Class C,

96 is D, being practically waste or worthless and sold

for $4 for pasture.

At the time the bonds were issued rice was as high

as $8.50, and some crops reached $250 an acre. Even

the poor land, being virgin land, produced as high as

35 bags. Rice went as low as 60 cents a hundred in

1932 and '33. Rice production can be stepped up by

good farming, fertilization. Taking it on a dollar, the

40 sack crop production land owners will be able to

meet their charges as they mature, taxes, reclamation

assessments, their bond charges imder this loan. (Tr.

p. 111.) Prices have gone as high as $1.65 per cwt.

during the past ten years.

8. Special condition No. 3 (Tr. p. 75), requires the district to turn in all

this money to the R. F. C. At $10 an acre the amount would be over

$120,000. which when deducted from $19.3.500 leaves a meager sum still out-

standing. Besides this there is the prospective sale to the Biological Survey
of land intended for exclusion from the district.

9. The years 1909-14 are taken by most economists as the typical stand-

ard years of agriculture. This is also the basis for stabilization of agricul-

ture prices in recent congressional legislation.
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In 1934 the district took title to 6671 acres. In 1937,

6654.02 and prior thereto, in 1929, 54 acres. In 1928,

3089 acres. 1927, 2614 acres. (Tr. p. 112.) By this I

mean that the land has been delinquent for three years

and tha,t the fourth year the district takes title to it.

There can be no question raised of good faith. (Tr.

p. ,114.) So far as the creditors are concerned the plan

is fair, equitable and for their best interests. The plan

does not discriminate unfairly against any of the

creditors except this one possible thought that came

to me, except the interest on the three bonds repre-

sented by Mr. Cook, No. 7, 8, and 9. (Tr. p. 114.)

Under the plan of reorganization we picked up and

paid all coupons prior to January 1, 1931, for the

reason that a portion of the coupons had been paid

from January 1 to July 1. So as to equalize it, the

balance of the coupons, we paid off coupon holders

from our funds, from the R. F. C. money. But these

three bonds, as I see it, is the only instance where all

bondholders are not receiving the same. (Tr. p. 115.)

Those three bonds matured in August, 1930. There

are not any earlier bonds that haven't been paid. (Tr.

p. 116.) These are the only ones that haven't been paid

up to January 1, 1931.

"Mr. Cook. Isn't it true that all bond principals

that matured before January 1, 1931, have been paid,

except these three bonds?

A. That is correct." (Tr. p. 120.)

We could not pay them because the R. F. C. will

pay 20 cents on the dollar. The district picked up this
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extra, some $22,000, and then we picked up from the

sale of land in order to make up the difference. What
I am referring to is the little difference in interest

that accrued from August 15th on those bonds,

amounting to $67.50."

Mr. Cook. Will you state whether it is true that in

the last couple of years there has been some money in

the bond funds ?

Mr. Freeman (Counsel for district). That is true.

There is a sum of money from that Zumwalt assess-

ment. I think it shows it is in the bond fund.

The witness continuing. The average size of the

farms sold would be around 400 acres, nmning as high

as 1500 acres. I purchased for my daughter and my
son 230 acres of land which was not rice land and

which was not saleable because of its roughness. The

total amount I received from the district for my serv-

ices was $20,300 as fiscal agent.

In the case of the purchase of the Spaulding Ranch

by the Biological Survey they paid $13.50 an acre.

Out of this sale the district received $52,000. That

was a stipulated sale and this is a contested sale. When
I say the Reclamation District 2047 got relatively 35

cents on the dollar for their bonded debt I am speak-

ing of the bondholders. The bonds were completely

cleared up on those lands. The purchasers of the dis-

trict land buy the title free and clear of Reclamation

10. The witness appears to refer to the fact that these three lx)nds ma-
tured August 15, 1030 and so had no coupons due January 1, 1931. but only

coupons totalling ,$22.50 due August 15, 1030. a difference" of .'f;G7.50 since all

other bonds have January 1, 1031 coupons of $30 each. Not only are these

three bonds alone of all bonds due before July 1, 1031 unpaid, but also the

holder is denied the $00 interest payable on any other three bonds.
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bonds, except about one-half a month's bond debt of

floating warrants. That was accomplished by means

of auction sale at the courthouse by the Board of

Trustees of the Reclamation District, and the result

to the bondholders was about 35 cents on the dollar.

The bonds were used to clear the Reclamation assess-

ments on the land. The bondholders furnished their

bonds at $42.50, but the price the district paid was

35 cents on the dollar. The land which I myself pur-

chased was the roughest land in the district, and I

practically had to purchase it in order to clear up the

transaction. I bought it for my son and daughter. It

is good pheasant hunting country. There is no tax

except the county tax. This land outside the district

I don't think the Biological Survey will pay the price

of condemnation.

If it isn't sold to the Biological Surve}- or sold pri-

vately taxes can be cleared up at a reduced rate.

Counsel for appellants asked the witness what the

district wanted for the land from the Biological Sur-

vey. Witness answered that they don't say.

*'Q. What is it worth to the district as an asset?

A. Well, now, Mr. Oook, when a district is going

to meet condemnation proceedings it is not making

any stipulation as to value.

Q. I am asking for the record here.

The Court. Well, now, let us see. We don't want

the District, after struggling for twenty years, to have

a record here that might stand against it.

Mr. Cook. I wouldn't think they would understate

the value.
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The Court. Here, it is worth $13.00 according to

the contract agreement on account of the conditions

and everything". If they are condemned that will be the

issue there. Let us say, suppose the District got the

best price possible. I say that kindly."

Coimsel then pressed the witness for an answer and

he said that the land was worth $5.00 an acre, adding

''I am not in a position to testify as to what that

land is going to be worth without calling attention to

the tax burden of half a million dollars".

^'Mr. Cook. Q. Let us assume that all the taxes

are dissolved.

A. You can't do that."

The witness then said finally that it was worth $5.00

an acre with no tax obligation; that it has no agri-

cultural value and that as to oil interests, they are

prospecting all over the state. They hit some gas about

several years ago.

H. E. Vogel (Tr. pp. 130-140), was next called as an

expert witness for the district, he being an employee

of the California District Securities Commission since

1931. He is one of the members of the Commission.

After showing his qualifications he read a report that

he made to the district. When the bonds were issued

the bond debt w^as $52 an acre. (Tr. p. 132.) There

are three resident land owners left in the district,

and there are only three holdings that are clear of

tax assessments, one of 35 acres, one of 10 acres and

one of 20 acres. This report was made in 1933. (Tr.

pp. 131-133.) He testified that he did not believe the

district could stand in the way of all its obligations
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any greater load than $14.50 an acre. This is because

the district is not adapted for general crops. The
land is shallow, most of it is clay soil and water will

not penetrate. (Tr. p. 135.)

He thinks the plan is fair. (Tr. p. 136.) When the

Commission meets to pass on the feasibility of a plan

there is no hearing^ ^ held unless somebody actually

appears. (Tr. p. 137.)

The law requires the Commission to determine

whether the bond issue can be issued and the bond

issue does not exceed 60% of the value of what you

might call corporate assets—that is, of the land, water

rights, irrigation system already constructed or to be

constructed. It was his judgment that these bonds

did not exceed 60% of the value of those assets. (Tr.

p. 138.) (See Cal. Stat. 1931, p. 2263, amended Stat.

1933, p. 355, Stat. 1937, pp. 491, 1426.)

In answer to the question as to why the plan was

not unfair because it did not give 100% of the value to

the bondholders the witness replied that you cannot

borrow from the bank 100% on a piece of property.

It is a fact that these lands, when held by the dis-

trict, are not subject to county taxes. ^^

T. E. Balch, witness produced by the district (Tr.

pp. 171-176), testified: He is the superintendent of the

district; the district has somewhere around $22,000

11. The witness refers to the question asked wliether hearings are held on

notice to bondholders.

12. In the case of Anderson-VoHonwood Irrigation Dist. v. Klnlclcert, 1.3

Cal. (2d) 101, 88 Pac. (2d) 685. the Court held that lands thus held by an
irrigation district are not subject to taxation by the county so long as so

held.
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cash on hand. (Tr. p. 173.) That at $14.50 an acre, it

will still be hard to get along. As to the price of rice,

several sold rice the other day and the buyer offered

$1.30 for 44 head warehouse rice.

In rice crops, if they take one crop and summer
fallow the land and plant their grain the third crop,

these fellows are really making a lot of money. But if

they farm it two out of three they are just struggling

along. The usual practice is to farm just half of

their land each year to rice. Under the system of

allotment by the Department of Agriculture, with the

low price of rice, they barely make expenses, and the

bonuses are the only thing they have to live on—that

is, the benefit payments. There is no other way I

know of to pay these bondholders any greater sums of

money. I would say the plan is remarkably fair. The

cost in the average year of farming land for rice is

$33 to $37 an acre. The water cost is $5 an acre,

which the landowner furnishes. The figures given are

for actual costs. One-third of the crop goes to the

land-owner, out of which the landowner pays the

w^ater and assessment taxes. ^^

George Freeman, counsel for petitioner, took the

stand as a witness for the district and testified (Tr.

pp. 177-178) : After stating what compensation he had

received he was cross-examined and said: That in 1936

or thereabouts the district declared a surplus of $10,-

13. This raises a most unique question. The witness says the "landowner"
pays the water cost and assessments out of the % of the crop {i^oing to the
landowner. The district is the principal landowner- -almost sole landowner.
The district is the trustee for the bondholders. (Prmyidrnt v. Zvmwalt. 12
Cal. (2d) 365.) The farmer or tenant can pay his own expenses of crop
raising from his % and the district can receive the net from the %.
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000 or thereabouts was available in the general fund

—

that is, the money was in the general fund and they

declared a surplus and bought bonds with it at 20

cents on the dollar. Suit was brought by the Provi-

dent Land Corporation to set aside the sale, to get

the money back into the treasury. That was done

and the money was put back in the general fund.^''

Mr. Freeman then stated that the secretary of the

district stated that the money from redemption of

land went into the bond fund in the approximate

amount of $5500 and that it is in the bond fund now

and included in the balance which Mr. Balch says was

on hand amounting to $22,000.

Mr. Freeman reiterated that the plan provides for

payoff of all the January 1, 1931 coupons withotit ref-

erence to when they were presented. Counsel for the

appellee and for the appellants then agreed (Tr. p.

180) that Section 52 of the California Irrigation Dis-

trict Act and relevant sections provides for the pay-

ment as to a solvent district in the order of presenta-

tion of the bonds and coupons to the treasurer.

The witness continued and testified that in the plan

of composition this rule of order of payment is not

applied at all, and that the rule which was adopted in

the plan of composition was that the district would

pay everything up to and including interest to Jan-

uary, 1931, whenever or wherever presentation was

made. (Tr. p. 180.) And that it is a fact that a great

14. This is tlie case of Provident Land Corporation ?;. Znmwalt. 12 Cal.

(2(1) 365. upon which appellants rely as beinjj declaratory of the local law

and as beinsr the law of the case in this case.
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many coupons were presented and have been paid

which were presented after Appellant Nelson Taylor's

bonds were presented in 1931. (Tr. p. 181.) The 'wit-

ness also testified that there tvere other bonds that

were due on August 15, 1930, when the bonds of Nel-

son Taylor were due, which have been paid. (Tr. p.

181.) Counsel also agreed that some bonds have been

cancelled on land transactions since January 1, 1931.

The witness then testified (Tr. p. 181) : ^'At the time

the position was taken that the bonds that Mr. Taylor

now owns, were outlawed, and the two bonds subse-

quently paid ahead of those." He would not say that

Mr. Taylor's bonds were outlawed, but confirmed that

they were presented and the reason that the other pay-

ments w^ere made was because the district officials con-

cluded they had outlawed and therefore some other

bonds should be paid.

Thereupon appellants moved that the plan be

amended or that it be approved subject to the pay-

ment of the three bonds of Nelson Taylor or subject

to the three bonds of Nelson Taylor being left out of

the plan to be paid by the district, or that the plan be

amended in this respect.

This motion was subsequently denied.

The witness then testified that appellants' counsel

had asked the district to amend its plan but the dis-

trict was leaving it entirely to the Court. The witness

then testified: "I think it is true there aren't any

bonds that are in the class of those three bonds." (Tr.

p. 182.) This matter was discussed somewhat further
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by the witness, counsel for appellants and the Court,

as will appear from the record. Transcript pages 182-

199.

At page 182 of the Transcript it appears that ap-

pellants' counsel stated to the Court that he took the

position that the Court should authorize payment of

those three bonds, as all other bonds due before Jan-

uary 1, 1931 were paid in full and that only through

some bookkeeping error or misunderstanding these

three were not paid.

The lower Court did not seem to fully understand

the situation, for the Court remarked (Tr. p. 185) :

"Why didn't he get paid, because the coupons were

separated from the bonds?" indicating that the Coui*t.

did not understand what the real situation was. Coun-

sel for the district thereupon stated: "I wouldn't take

it that the district wouldn't just pay, the district

couldn't pay at the time Mr. Cook called attention to

the two bonds. It had not then been established as to

the outlawing period, and the position was taken that

these bonds could not be paid until it was proved they

were not outlawed, * * *"^^

The Court's next remark (Tr. p. 185) that the

money wasn't there when Taylor went to get it, in-

15. In the case of Moody v. Provident Irrigation District, S5 Pac. (2d)

128. V)6 Gal. Dec. 512, 12 Cal. (2d) 389, decided November 28, 1938, it was

definitely established that a bond which has been presented for payment as

these bonds had been (Jan. 30, 1931 these bonds were presented for payment

as shown snpra) does not outlaw imtil the district lias funds on hand and

lias <jiven notice of payment to the bondholders. The witness had' just

finished saying that theie was a surphis of $10,000 as the basis of the suit

of Provident Land Corporation v. Zumwalf, and also $5500 in redemption

money.
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dicates that the Court did not understand the Moody

V. Provident decision, which requires notice to the

bondholders, and that money coming in afterwards

shall be applied to payment of the bonds previously

presented.

At Tr. p. 189 this discussion occurred:

''Mr. Cook. The District admits that except for

error on its part these would have been paid.

The Court. What error was made? If there was

a/ri error made, I want to know it.

Mr. Freeman. The error that was rvbade, we did

pay two tonds that came due after these honds came

due on the theory that these three bonds tvere out-

lawed by reason of their wonpresentation. Now it is

only in the last couple of years that the Court de-

termined that the statute of limitations does not run

against those bonds,^^ and since that time there has

been no money available for their payment. That is the

error. Because we didn't have any money until 1939

in the bond fund.

"The Court. How can this Court know whether

they should have been paid in 1930 if the showing is

that they didn't have the money?

Mr. Cook. The showing is that they had money to

pay two other bonds."

Thereupon Blanche Covert, Secretary of the dis-

trict, was called as a witness. (Tr. pp. 193-198.) Where-

upon the appellants introduced into evidence their

claims (Tr. p. 194 Respondents' Exhibit C) and it was

stipulated that the bonds of Nelson Taylor were pre-
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sented to the treasurer January, 1931. (Tr. p. 194.)

The witness stated that there was a redemption of land

in the amount of $5500 made in 1939 that belongs in

the bond fund. Also there was a redemption of about

60 acres in 1936. Witness could not recall the pay-

ments of assessments in 1930 (that was before her

employment as secretary).

The Court then indicated that he would approve

the plan (Tr. p. 197) :

''The Court. 94% of the bondholders?

Mr. Freeman. 94% plus, yes.

Mr. Cook. The Supreme Court says that doesn't

count.

The Court. The Supreme Court does the best it

can with disputed situations * * * They do the best

they can and my duty here seems to be clear, and for

that reason I will confirm the petition."

''Mr. Cook. Might I point out that the plan doesn't

allow any compensation for the objecting bondholders'?

The Court. If the law did, and I could read that

into the law, I could be able to help you.

Mr. Cook. I would like to request a special find-

ing on the question of the three bonds when the find-

ings are filed, on the fact regarding those bonds. Rule

52a provides for special findings."

Thereupon the case was submitted.
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APPELLANTS' POINTS.

First Proposition: The plan is unfair and dis-

criminatory as to the creditor, appellant Nelson Tay-

lor, in that it does not provide for payment of his

three bonds with accrued interest in full.

Second Proposition: The evidence was insufficient

to support the finding of the court that the plan is

fair and equitable and for the best interest of the

creditors, and the tindmgs do not suport the decree

as respects this question.

Third Proposition: The plan of composition is

unfair.

Fourth Proposition: The Court erred in failing

to follow the local law applicable to this district and

w^hich was the law of the case.

Fifth Proposition: The plan of composition is

not presented in good faith.

Sixth Proposition: The plan of composition is not

supported by local law.

ARGUMENT.*

FIRST PROPOSITION: THE PLAN IS UNTAIR AND DISCRIM-

INATORY AS TO THE CREDITOR, APPELLANT NELSON
TAYLOR, IN THAT IT DOES NOT PROVIDE FOR PAYMENT
OF HIS THREE BONDS WITH ACCRUED INTEREST IN FULL.

Assignment of Errors: 12. The plan of composi-

tion discriminates unfairly against Nelson Taylor, ap-

pellant. (Tr. p. 216.)

13. The Court erred in confirming the decree as

to Nelson Tavlor and in not holdino- that he should

^The foregoing summary of evidence is a necessaiy part of this argument.
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not be made subject to the plan of composition. (Tr.

p. 216.)

25. The plan of composition is unfair because it

provides for the payment of obligations of the district

maturing up to and including January 1, 1931 in full,

and does not provide for the payment in full of the

bonds of Appellant Nelson Taylor, amounting to

$3000, which matured August 15, 1930, and which

the district should have paid prior to the filing of its

petition in bankruptcy. (Tr. p. 218.)

Nelson Taylor was entitled to separate classifica-

tion as a creditor. He should never have been made

subject to the plan of composition. His $3000 of bonds

and the accompanying three coupons and the accumu-

lated interest should have been paid in full.

He moved the 'Court for an order amending the

plan to permit such payment. The motion was de-

nied. (Tr. p. 181.)

Briefly the facts relative to this appellant are these

:

The three bonds of Nelson Taylor, bonds Numbers 7,

8 and 9, matured August 15, 1930. (Tr. p. 41.) They

were presented to the treasurer of the district for

payment pursuant to Section 52 of the California Irri-

gation District Act on January 30, 1931. (Tr. p. 41.)

Section 52 of '^the California Irrigation District Act",

Stat. 1897, p. 254, as amended Stat. 1931, p. 172 pro-

vides: ''Upon presentation of any matured bond of

the district, the treasurer shall pay the same * * *.

If money is not available * * * it shall draw interest

at the rate of seven per cent per annum from the
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date of its presentation for payment until notice is

i^riven * * *"

See also Section 61a, same Stat.

The irrigation district law of California plainly

provides as to any district that payment to its bond

creditors shall be made in the order of presentation.

Bates V. McHenry, 123 C. A. 81; Provident Lmid

Corporation v. Zumwalt, 12 Cal. (2d) 365.

So long as the district was operating as a solvent

district it was required to make these payments pur-

suant to that section. (Moody v. James Irrigation Dis-

trict, 114 Fed. (2d) 685, 688.) This district has in fact

followed that general principle or policy up to the

time of filing its bankruptcy petition. It was recog-

nized by the district's officers as being correct that

that procedure should be followed, and in the case of

Provident Land Corporation v. Zumwalt (supra) the

California Supreme Court on November 28, 1938, went

so far as to declare that surplus funds of this district

''should be paid on past due bonds in the order of

their presentation". The only reason that the three

bonds of Nelson Taylor were not paid in the order of

presentation and that subsequent bonds and coupons

were paid w^as that the district deliberately and un-

lawfully withheld payment on the asserted theory (Tr.

pp. 181, 189) that the bonds had outlawed, and con-

tinued that stand until the decision in the case of

Moody V. Provident Irrigatiom District in which it

was determined that the presentation of bonds to the

treasurer prevents the statute of limitations from run-

ning until the treasurer has funds and notifies the
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bondholders. But even then the district continued

its refusal and failure to comply with the law. The

district not having money to pay these bonds when

they matured, registered them and then subsequently

after the four year period paid other bonds that had

been presented on the wilfully and oppressively as-

serted theory that these bonds of Nelson Taylor were

outlawed. Thereafter, the district continued to refuse

to make payment, although it subsequently paid two

other bonds that matured afterwards (Tr. p. 118)

and even in its plan of composition provided for pay-

ment of all obligations which have matured prior to

July 1, 1931, which is subsequent to the date of ma-

turity of Nelson Taylor's bonds, and actualty proposes

to pay many coupons which were presented to the

treasurer afterwards. (Tr. p. 180.) Nelson Taylor

was not one of the inside circle of Freeman, Lambert

and McKaig, or he w^ould have been paid.

The case of Provident Land Corporation v. Ziim-

walt specifically determined that the funds of this dis-

trict which consist of surplus funds or were available

for creditors should and could only be applied to pay-

ment in the order of presentation. Here surely is a

declaration of local law which is not only of general

character but applies specifically to the facts of this

case.

The failure of the district to provide for the paj^-

ment of these three bonds in full, with accumulated

interest, is not only unfair, discriminatory, takes

vested rights of the appellant Nelson Taylor but can-

not well be in good faith and a court of equity will not

give its approval upon a wrong which has been done.
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SECOND PROPOSITION: THE EVIDENCE WAS INSUFFICIENT
TO SUPPORT THE FINDING OF THE COURT THAT THE
PLAN IS FAIR AND EQUITABLE AND FOR THE BEST
INTEREST OF THE CREDITORS, AND THE FINDINGS DO
NOT SUPPORT THE DECREE AS RESPECTS THIS QUES-
TION.

Assignment of Errors 8. The evidence adduced at

the hearing was insufficient to sustain the petition.

(Tr. p. 216.)

17. The Court erred in not finding the facts spe-

cially. (Tr. p. 217.)

18. The Court erred in that the findings do not

determine what the assets or liabilities of the Provi-

dent Irrigation District are while finding that the dis-

trict is insolvent. (Tr. p. 217.)

xVll that the fuidings determine in the way of facts

is that the petitioner is insolvent or unable to pay its

debts as they mature, that the plan is "fair", that the

allegations of the petition are true. (Tr. pp. 201, 202,

1-8.) The question of fairness is a matter of law.

Here is no substantial fact found upon which to base

a decree.

Because of the somewhat lengthy and detailed state-

ment of the entire evidence set forth above it is con-

sidered that it would be somewhat of an imposition on

the Court to repeat too much of that evidence. But the

foregoing summary of the evidence show^s quite clearly

that the rules of the case of Consolidated Rock Pro-

ducts Company v. Dubois, 61 S. Ct. 675 have been vio-

lated. The decision in that case was on certiorari

from this Court and involved a corporate reorganiza-
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tion under 77b. (11 U. S. C. 207.) Mr. Justice Douglas

stated that the case involved questions as to fairness.

It is of course obvious that the requirements for con-

sideration of certain indicia of fairness was not a re-

quirement of 77b at all, but the decision resolves it-

self into the laying down of certain fundamental and

general rules for the determination of fairness in cor-

porate reorganization. No more can it be said that

those rules are set forth in Sections 81-84 of the bank-

ruptcy Act. Yet the same language is used in both

statutes. In Section 77b there is the same require-

ment as in Sections 81-84 that the petition must state

that the corporation is ''insolvent or unable to meet

its debts as they mature and that it desires to effect a

plan of reorganization".

Section 83a (11 U. S. C. 403a) says that the peti-

tioner must state in its petition that it is ''insolvent

or unable to meet its debts as they mature, that it de-

sires to effect a plan for the composition of its debts".

Section 77b provides that "a plan of reorganization

within the meaning of this section (1) shall include

provisions modifying or altering the rights of credit-

ors generally or of any class of them, secured or un-

secured, either by the issuance of new securities of any

character, or otherwise". And a like provision as to

stockholders. The Municipal Bankruptcy Act pro-

vides that the "plan of composition" within the mean-

ing of this chapter, may include provisions modifying

or altering the rights of creditors generally, or of any

class of them, secured or unsecured, either through

the issuance of new securities or otherwise.
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Section 77b provides that ''after hearing such objec-

tions as may be made to the plan the judge shall con-

firm the plan if satisfied that (1) it is fair and equit-

able, does not discriminate unfairly in favor of any

class of creditors or stockholders, and is feasible",

and also, amongst other things "(6) the offer of the

plan and its acceptance are in good faith * * *".

The Municipal Bankruptcy Act provides: "(e) At

the conclusion of the hearing the judge shall make

written findings of fact and his conclusions of law

thereon, and shall enter an interlocutory decree con-

firming the plan if satisfied that (1) it is fair, equit-

able and for the best interests of the creditors and

does not discriminate unfairly in favor of any creditor

or class of creditors;" And after making other pro-

visions comparable to section 77b, also provides that

the Court must determine: "(5) The offer of the

plan and its acceptance are in good faith;" The es-

sential framework therefore of 77b and of Sections

81-84 of the Bankruptcy Act are identical. The same

tests of fairness are applied so far as the statutes are

concerned, and it seems logical as a conclusion there-

from that the same yardstick and methods must be

applied in reaching a determination of fairness. A
foot is twelve inches in any country, and while the

question of fairness will vary from case to case, there

seems no reason for varying the logical thought and

the reasoning by which such conclusions are reached.

Now in the Bock Products case the Supreme Court

pointed out the absence in the record of certain essen-

tial evidence, without which it seemed to the Supreme
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Court that no conclusion of fairness could be reached.

The Supreme Court said

:

"1. On this record no determination of the

fairness of any plan of reorganization could be

made. Absent the requisite valuation data, the

Court was in no position to exercise the in-

formed, independent judgment—which appraisal

of the fairness of a plan of reorganization en-

tails'."

And proceeding to discuss the aspects of that valua-

tion problem, the Court said:

''In the first place, there must be a determina-

tion of what assets are subject to the payment of

the respective claims. This obvious requirement

was not met."

The Court went on to declare:

''According to the District Court the mortgaged

assets are insufficient to pay the mortgage debt.

There is no finding, however, as to the extent of

the deficiency or the amovmt of unmortgaged

assets and their value."

The Court also declared:

"The full and absolute priority rule of Northern

Pacific Railway Co. v. Boyd, 228 U. S. 482, 33

S. Ct. 554, 57 L. Ed. 931, and Case v. Los Angeles

Lumber Products Co., supra, would preclude par-

ticipation by the equity interests in any of those

assets imtil the bondholders had been made
whole."

Fui-ther considering the matter of valuation data

and as the second aspect, the Court declared:
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''In the second place, there is the question of

the method of valuation. From this record it is

apparent that little, if any, effort was made to

value the whole enterprise by capitalization of

prospective earnings. The necessity for such an

inquiry is emphasized by the poor earnings rec-

ord of this enterprise in the past."

Appellants make a separate point of the question of

fairness, apart from the question of the lack of evi-

dence and the insufficiency of the findings. But the

whole matter is somewhat interrelated, and therefore

appellants proceed now to point out what the Court

said in the Rock Products case about methods of val-

uation. The Court referred to the opinion of Mr. Jus-

tice Holmes in Galveston, Harrishurg & San Antonio

Ry. Co. V. Texas, 210 U. S. 217, 226, 28 S. Ct. 638,

639, 52 L. Ed. 1031, where he said:

''The commercial value of property consists in

the expectation of income from it."

"The criterion of earning capacity is the essen-

tial one if the enterprise is to be freed from the

heavy hand of past errors, miscalculations or dis-

aster, and if the allocation of securities among
the various claimants is to be fair and equitable."

Most of what has just been quoted applies to the

Provident case, although there may be some question

as to whether or not appellants can be concerned with

the matter of feasibility. The Court proceeds

:

"Since its application requires a prediction as

to what will occur in the future, an estimate, as

distinguished from mathematical certitude, is all

that can be made."



36

''But that estimate", the Court declares, ''must be

based on an informed judgment which embraces all

facts relevant to future earning capacity and hence to

present worth, including, of course, the nature and

condition of the properties, the past earnings record,

and all circumstances which indicate whether or not

that record is a reliable criterion of future perform-

ance".

Now the language of that case has peculiar applica-

tion to the Provident case, because, while it is true

that the appellee is a public corporation and there-

fore not subject to enforceable decrees, as might be in

the case of a private corporation, and while it is true

its assets cannot be taken under order of the Court

and applies by fiat to the discharge of the indebted-

ness of the corporation, nevertheless, it is true that

this district owtis in substance all of the lands within

its boundaries as well as the public works, canals,

ditches, rights-of-way, other properties of the corpor-

ate entity, and that the chief beneficiary of that hold-

ing of that property is the bondholder. It was so de-

clared in the case of Provident Land Corporation v.

Zufmvalt, 85 Pac. (2d) 116, 96 C. D. 497, 12 Cal. (2d)

365, where the Supreme Court of California declared

with reference to this district in a case in which Mr.

George Freeman, counsel for appellee here was coun-

sel for the district

:

"The land is the ultimate and only source of

payment of the bonds. It can never be perma-

nently released from the obligation of the bonds

until they are paid."
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And declared further:
u* * * ^j^g lands remain in trust, and the district

exercises its powers, however broad, as a trustee.

Once it is made clear that the lands are held in

trust, it necessarily follows that their proceeds,

whether by sale or lease, are likewise subject to

the trust."

The Court then proceeded to discuss whether or not

the payment of the bondholders is one of the purposes

of the trust, and the Court declared

:

"On this question defendants and amici curiae,

vigorously contend that the purposes of the act

are to construct irrigation works and provide

for irrigation of the lands of the district. They
concede that the district is authorized to borrow
money for these purposes, but assert that creation

of debt is not one of its purposes. They concede

that the act requires repayment of the money bor-

rowed, but assert that this is not one of its pur-

poses. This type of argument, however, tends to

prove too much, for it is difficult to conceive of

the legitimate use of any funds of the district, de-

rived in any mamier, for something Avhich is not

a purpose of the district. How can the assess-

ments, when collected, be paid to bondholders, if

payment of their obligations is not a pui'pose of

the act? * * * But laying aside quibles as to the

exact measure of the phrase 'uses and purposes',

it seems clear that if the district is to be created

and to function on borrowed money, repayment of

the money is not a wholly immaterial and foreign

objective * * * Among other purposes of the act,

therefore, is the repayment of the bondholders of

the district, and it follows that this is one of the

purposes for which the trust money is held.
'

'
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Therefore, it seems that the relationship between

the bondholder and the district in this case is even

more subject to construction in favor of the creditor,

because not only does the relationship of creditor and

debtor exist, but it is a confidential relationship. It is

a relationship of trust created by public statutes to

be performed by public officials. And since in this

case substantially all of the lands are owned by the

district in trust for uses and purposes of the Act,

among which is the payment of the bondholders, it

seems all the more clear that the language of the Con-

solidated Rock Products case should be applied in this

case.

In the light of this situation, therefore, appellants

point to the absence of any valuation data sufficient to

warrant the court in reaching a conclusion as to the

fairness of the plan. Not only is there an entire ab-

sence of anything in the record whatsoever to show

the value of the land and assets of this corporation,

but the bankrupt makes not even a pretense of show-

ing what its income and expenditures have been over

this period of time since it went into default. Not

even the appraisal of the R. F. C. was before the

Court, jior was there any other appraisal of the assets

of the district. There was no balance sheet or state-

ment of capital assets or statement of income; there

was no accoimting nor statement of receipts and dis-

bursements ; there was no history of the financial af-

fairs of the district, but merely conclusions of two or

three witnesses who were of the opinion that the plan

was fair.
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THIRD PROPOSITION: THE PLAN OF COMPOSITION
IS UNFAIR.

Assignment of Error 3: The plan of composition

herein is unfair, inequitable and imjust and is not

for the best interests of the creditors and it discrimin-

ates unfairly against the appellants. (Tr. p. 215.)

Appellants have discussed under the second propo-

sition the failure of the evidence to sustain the find-

ings and of the findings to sustain the decree. Under

the following argument, which somewhat overlaps

appellants' second proposition, the evidence as to

fairness will be further analyzed on the theory that

it shows positively that the plan is actually unfair,

rnijust and discriminatory.

Of course, one of the points of fairness pertains

to the bonds of Nelson Taylor. That matter has been

covered in a separate heading and will not be fur-

ther touched upon here. Another point of unfair-

ness is the payment of the interest coupons to Jan-

uary 1, 1931, It may be that this point could be

more properly discussed under the heading of lack

of good faith, but it should at least be mentioned

here. This part of the plan is unfair because it

appears to the appellants that by pre-arrangement

the benefit of this payment goes largely to certain

individuals who are connected with the Provident

Land Corporation and not to the bondholders. It

appears from the entire record that the major part

of the coupons due January 1, 1931, by some mys-

terious means found themselves in the hands of

George McKaig. Now appellants do not contend that
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George McKaig should not have been paid for his

services to the Provident Land Corporation or that

there was anything improper or unfair that he should

have been the recipient of such benefits. But it does

appear, at least to the appellants, and they contend

that full disclosure was not made to all of the parties

of this situation and that the bondholders did not

realize the real significance of their not having cou-

pon No. 25 attached to their bonds when they turned

them in. That significance only appeared when the

plan suddenly blossomed forth to provide full pay-

ment for that coupon and no payment for any other

coupon.

But to take up the main question of fairness. The

indebtedness of the district was $957,000 principal

amount of bonds with interest from July 1, 1930.

A loan of $193,500 was obtained from the R. F. C.

This is $200 a bond principal with nothing for in-

terest except the peculiar payment of one coupon

due Januaiy 1, 1931.

Appellants have already shown What the evidence

lacks by way of support of the proposition of fair-

ness. We will now show what it proves.

It proves that some 10,000 acres of this land is

to be arbitrarily taken out of the district. No ade-

quate reason is shown by the evidence for taking

this land out of the district or for relieving it from

the bond indebtedness. Appellants can only set forth

their suspicions and their explanation why in their

opinion it was taken out of the district. That reason
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was it benefits certain private interests whose posi-

tion in the matter is not apparent. We do not in-

tend to make much point of the fact that Charles F.

Lambert, fiscal agent, purchased a limited acreage

for his son and his daughter, but on the other hand

neither is it shown who is going to benefit by re-

ceiving the 10,000 acres of land absolutely debt free

from the debt of this district. It may well be that

the land may not have a high cash value on the

open market as conditions appear. But the record

is full of evidence that the district has a very healthy

expectation of obtaining a very satisfactory price

for this land from the Biological Survey, or at least

for a large portion of it. The Biological Survey paid

a very substantial sum for the so-called Spaulding

Ranch, out of which the district received $52,000.^**

In any event, the district witness declined to com-

mit himself as to how much that land was worth

so far as the Biological Survey is concerned. It is

the contention of appellants that this entire trans-

action should have been laid before the court more

frankly because of the great probability that a sum

of money which may equal more than half of the

total indebtedness of this district may be received

from the Biological Survey for that one item alone.

$7 per acre for 10,000 acres is $70,000; at $15 an

acre, $150,000. We believe that the price which

16. And one of the peculiarities of that transaction was that the original

owners of the land who had lost their title by nonpayment of indebtedness

received very substantial payment. Another feature of the transaction is

that Mr. Freeman, counsel for the district in this case, benefited very
materially out of that transaction. The record does not show the facts

stated in this note.
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will eventually be paid by the Biolo^cal Survey will

be at least that amount and that the net result in

favor of the Provident District will be from $75,000

to $100,000, which added to the amount for which

the lands to be left within the district have been

sold will entirely liquidate the indebtedness of the

district, resulting therefore in an absolute outright

shift of the land to the tenants who are now within

the district.

The second point of unfairness that is made is

that in liquidating the indebtedness: of the Reclama-

tion District the district actually paid $350 per $1000

bond, whereas it only offers $200 per $1000 bond

in this plan of composition. (Tr. p. 103.) And as

a matter of fact some of the bondholders actually

got $425 per bond. (Tr. p. 125.)

The next point that appellants make is based upon

judicial knowledge by the court. As above already

commented, the court will take judicial knowledge

of the fact that it is costing $75 to $165 an acre

throughout the west to put raw land imder irriga-

tion. And that the federal government is now actually

engaged in many undertakings in the west to bring

new lands under irrigation. Now it probably is a

fact that most of this land to be placed imder irriga-

tion lis not worth over $5 an acre as raw land in

its present condition. Nevertheless, the federal gov-

ermnent, through the Reclamation Bureau, proposes

to expend millions of dollars at a cost that might

roughly be estimated at $100 an acre, to bring land

under irrigation.
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The Bureau of Reclamation in its report January

28, 1941, Senate Document 18, 77th Congress, en-

titled "Program for Water Conservation and Utiliza-

tion" stated at page six that the over-all per acre

cost of nine projects authorized, with a total cost

of $14,622,000, is $165. If the federal government

is justified in spending $165 an acre to bring these

projects into being how can it possibly be fair to

pay off bondholders on the basis of $14.50 per acre

for only half of the land of the district?

Now, if it is worth while to do that, either from

the point of view of the government or from the

point of view of private interests, or from any point

of view^, how can it be said that it is fair to trim

the debt on the Provident land down to a mere

$14.50 per acre. If the federal government through

the R. F. C. is right in saying that the only indebted-

ness which the lands of this district can bear is

$14.50 an acre (if they really do say that) then how-

can the government through the Reclamation Bureau

be right in saying it is justified in expending $75

to $165 an acre to bring new land under irrigation?

Surely the only answer is to deny the fairness of

the plan in this case.

There are but three resident land owners left in

this district. (Tr. p. 132.) And therefore in effect

the district owns all of the land. It operates this

land as shown before and hereafter proven in trust

for the benefit of the principal and only actual bene-

ficiary, the bondholder.
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Mr. Vogel, one of the Commissioners of the Bond
Commission, testified that in his opinion the new

bonds do not exceed 60% of the value of the cor-

porate assets of the district. (Tr. p. 138.) He be-

lieves that the plan is fair, but the only reason that

he could give was that the district could not give

100% of the value to the bondholders because he

contends you cannot borrow 100% on a piece of prop-

erty at the bank.

Also the plan is unfair because it allows over

$20,000 in fees for the fiscal agent. This is more

than 10% of the total amount paid to bondholders

on a million dollar indebtedness. This expense is

exorbitant and is of course at the cost of the bond-

holders themselves. That fee is as big as was allowed

in some of the cases like Imperial and Merced.

The district offered no evidence to the effect that

the sale of its land would aid the district or the bond-

holders nor that the buyers had not bought subject to

the debt. Obviously none would buy if it were not

more profitable than renting.

Another reason that the plan is mifair is because

one-third of the crop goes to the landowner out of

which the lajido\\^er pays the water and the assess-

ment tax. Therefore the land operator can operate

the land, as shown by the record, and pay for his

costs of production and still make what is a satis-

factory profit to him. This is the evidence in the

case. There therefore is a substantial equity in this

land over and above the cost of operation. That
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equity is represented by one-third of the crop which

the landlord gets. Whether the landlord be the dis-

trict, acting as trustee for the benefit of the land-

owners, or whether it be private owners, it is the

same. The fact is that this district has been able

to operate these lands and build up some sort of a

surplus even under a policy of favoring, as the

Supreme Court said, the lessees in the district.

(Provident Land Corporation v. Zumwalt, supra.)

With any effort at all the land could be operated by

the district officials on a lease basis and out of the

proceeds the expenses of operation paid, and a return

made to the bondholders.

If these mimicipal bankruptcy cases are to be

looked at from the point of view, as seems to be

the trend, of social and political philosophy, then we

think the situation fairly should be examined on that

basis. And in this instance there cannot be any social

or political justification for transferring the lands

of this district in effect from the bondholders to the

lessees now in the district. This district has had

no difficulty in finding tenants for its lands. Why
should it not continue to operate it in that manner,

only actually, and in good faith for the benefit of

the bondholder? If it were a case of taking the

lands away from people who owned their farms,

social and political evils might result. But that is

not the case here. This district already owns and

holds the land and has o]3erated it for a long period

of time. And furthermore, while appellants do not

hold with the new jurisprudence based on '' social
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justice" they may as well present the point that the

present administration of the United States, par-

ticularly the Department of Agriculture is giving

consideration to and in some degree advocating a

limited system of public ownership of land in those

instances where the state takes tax title. This land

could be held by the district and operated in that

manner as a unit.

Henry A. Wallace, in his report as Secretary of

Agriculture for 1940, U. S. Printing Office 1940, at

page 68 states:

''There is no more good land that is either free

or cheap."

In the report of the select committee to investi-

gate interstate migration of destitute citizens, being

House Report No. 369, 77th Congress, First Ses-

sion, the Committee called attention to the I^and

Policy Act of Arkansas in 1939 (p. 20) under which

suitable lands now held by the state as a result of

tax forfeiture are made available to homeless families

under conditions conducive to permanent settlement.

The Committee felt that agricultural states could

make no better use of state owned land than to fol-

low this example.

The National Resources Planning Board, com-

posed of Frederic E. Delano, Charles E. Merriam,

George F. lantis, in its report on iiiral lands made

by the land committee of the National Resources

Planning Board, Government Printing Office 1940,

in discussing irrigated areas at page 19, speaking
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of the poorer areas that are placed under irrigation,

said:

"Farmers who have made heavy investments

on poor land are loath to abandon them; and
even if they did other farmers would tend to

reoccupy them. Furthermore, the organizations

supplying water often cannot legally refuse

water to inferior land. The public acquisition

of both the inferior land and the water rights

comiected therewith, is therefore necessary to

the reconstruction and establishment of a sound

farm economy in some irrigation districts."

The report goes on to say:

"It is evident that public acquisition of land

under conditions indicated earlier in this report

is a useful instrument of land use adjustment

for state, comity and municipal governments as

well as for the federal government." Page 22.

At page 96 in a special report by an interim com-

mittee of the U. S. Department of Agriculture on

"State Legislation for Better Land Use", issued by

the LT. S. Govermnent Printing Office, April 1941,

at pages 54 and 55 this striking statement is made:

"When a state owns agricultural land it has

an opportunity to set an example for the adop-

tion of forward looking leasing practices.
'

'

The report goes on to point out that through tax

delinquency lands come into the hands of the state.

The report says:

"These lands could be used for settlement by
farm tenants if the proper terms were offered

for the acquisition of the land."
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The report referred to the tenant purchase program

under the Bankhead-Jones Act.

Without going further into discussion of this fea-

ture, appellants point out that leasing programs are

coming more and more to the attention of public

officials, and more genuine experimentation along

that line is needed. Here is an instance where it

can be done, certainly without harm to anyone and

probably with great benefit to the bondholders.

In the case of Anderson-Cottonwood v. Klukhert,

13 Cal. (2d) 191, it was held that where an irriga-

tion district owns the land and takes title by tax

process, such land is no longer subject to taxation

by other state agencies, because the property is state

owned property and therefore free from taxation.

Therefore, there would be no interference by the

Reclamation District or the County or the State

in the handling of this land in the manner as it

has been in the past. The total return, therefore,

from the land could be applied, after payment of

the operating expenses of the district, to liquidation

of the indebtedness. And if the lessees who are now

on that land feel that they would be justified in

buying the land, assuming an indebtedness of $14.50

per acre to the bondholders, and still retain a profit

to themselves, which would also necessitate their

paying the reclamation, county and state taxes which

will be assessed against these lands, then it would

seem that as a practical matter more could be ob-

tained out of the proceeds of this land in the manner

that appellants now suggest, namely, that it be re-
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tained with the title in the district, leased to the

land operators, who would then pay to the district

the total amount of all these other payments includ-

ing the landlord's profit.

Before the landloi'd can receive anything as a

result of his contribution of the land it is necessary

that the operator and his family be provided a living

and that the out-of-pocket cost of production be paid.

Regardless of the size of the farming miit, the cash

cost of production must be i^aid before the landlord

can expect the rent. The extraction of more rent

than the farm unit can pay can only be temporary.

What we are looking for in this case is w^hat rent

is left after the costs of production are paid. We
have no real study of the situation. The rent, over

and above the cost of production, belongs to the

bondholders, less, of course, the cost of operation of

the district.

Lastly, we call attention to the striking remarks

of the Court at Transcript page 197, where the Court

inquired what percentage of the bondholders had

accepted. Mr. Freeman replied 94% plus. Under-

signed coimsel pointed out that ''the Suj^reme Court

says that that does not count". The Court answered,

and the answer indicated that the Court based its

conclusion in this case very largely upon the fact

that 94% of the bonds had accepted the plan. For this

reason alone the cause should be reversed. (Case v.

Los Angeles Lumber Products Co., 308 U. S. 106, 60

S. Ct. 11.)
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FOURTH PROPOSITION: THE COURT ERRED IN PAILING TO

FOLLOW THE LOCAL LAW APPLICABLE TO THIS DISTRICT

AND WHICH WAS THE LAW OF THE CASE.

Assignment of Error 15 : The Court erred in tak-

ing jurisdiction of a public trust imposed upon the

Provident Irrigation District and administering the

same and in depriving the appellants of their rights as

beneficiaries of such trust. (Tr. p. 216.)

31. The plan of composition violates local law

and it is discriminatory and unfair in that it violates

rules of law and law of the case laid down in the

case of Provident Land Corporation v. Zumtvalt, 94

Pac. (2d) 83, and related cases.

Certain matters pertaining to this district are in

effect res judicatu.

Passing upon a plan of composition, the bankruptcy

Court is bound by local law. (Ginsberg v. Lindel, 107

Fed. (2d) 721, 725, 126; Americau United Mutual Life

Ins. Co. V. City of Avon Park, 108 Fed. (2d) 1010, 61

S. Ct. 157.)

The law of res judicata is that legal principle by

which a former judgment operates between the parties

and privies as a conclusive adjudication of all ques-

tions, both of law and fact determined by the Court.

This is true of ''estoppel by judgment" where the

former adjudication is not void no matter how erron-

eous or irregTilar it may have been. The general rule

is, however, that where the former adjudication in-

vokes as a bar or estoppel the decision od a point of

law, the law of res judicata trenches upon that of pre-
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cedent or stare decisis, 34 C. J. 746. However, in the

instant case we have a different or added principle,

namely, that the federal Court, in construing the rights

under state law and in construing state law, must

follow the decisions of the highest Court in the state,

Erie Railroad v. Tompkins, 58 S. Ct. 817, 304 U. S. 64.

We have as applying to the facts of this case a

decision of the highest Court which is not only res

judicata of the law of the case but also enunciates

the principles of law which apply directly to this dis-

trict and this case and which the bankruptcy Court,

appellants submit, should of necessity follow.

Appellants refer to the case of Provident Land

Corporation v. Zumwalt, 12 Cal. (2d) 365 and related

cases, particularly Moody v. Provident Irrigation Dis-

trict, 12 Cal. (2d) 389.

In Provident Land Corporation v. Zumwalt, supra,

there was involved an appeal from the Superior Court

to the Supreme Court of the State of California in

which George R. Freeman, counsel for the district

here, appeared for the district. The action was brought

by the Provident Land Corporation (holding approxi-

mately 80% of the bonds of the Provident Irrigation

District) against one Zumwalt and the district. On
January 7, 1936, the directors of the district passed

a resolution declaring the sum of $10,000 in the general

fund constituted a suiplus and ordered that it be set

aside for purchase of bonds of the district. The dis-

trict purchased bonds of Zumwalt and others total-

ling 50 bonds, for the siun of $10,000.^^ A companion

18. It had money to buy unmatured bonds from its "friends" in 1936
but no money to pay Nelson Taylor's 3 bonds due in 1930.
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case was that of Provident Land Corporation v. Prov-

ident Irrigation District, 12 Cal. (2d) 791 and Prov-

ident Land Corporation v. Benoit, 12 Cal. (2d) 790.

These cases had for their objective the setting aside

of the sales, on the theory that the moneys which were

applicable to bond payments should be paid out, not

in purchase of bonds indiscriminately, but on the

bond indebtedness of the district in the order of

original presentation to the treasurer. The Court

discussed at considerable length the economic condi-

tions presented in that case. After reviewing the

method of payment of bondholders by which under

Section 39 of ''the California Irrigation District Act"

the directors levy assessments and under Section 43

the district sells the property if the taxes are not paid

and at the end of three years takes a deed under

Section 47, the Court said that economic conditions

have prevented the working out of this plan (for pay-

ment from the assessments levied). The farmers in

the agricultural area embraced by various of these

districts have found it increasingly difficult to meet

their obligations. When delinquencies begin to mount

it becomes impossible to stop them because of the fact

that the remaining lands face continually rising-

assessments. Moreover, there were no purchasers for

the land, because the new land owner would be im-

mediately liable for the assessments which would be

pyramided. And as a result some districts own prac-

tically all their land. Land thus owned is not subject

to assessment, and therefore produces no revenue in

this manner. Districts having title to this enormous

acreage which it is imable to sell have turned to leas-
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ing the land. In the case of the Provident District

this was done for several years. All this apjjears from

the opinion of the Supreme Court. The money was

placed in the general fund and created a surplus. In

this case Mr. Freeman contended, as shown by the

opinion of the Supreme Court, that the sole remedy

of the bondholders was to compel a levy of assess-

ments, citing the case of MulcaJiy v. Baldtvin, 316 Cal.

517, and that funds acquired by the district might

properly be used for any of the purposes for which

the district was formed; that the use of rentals to

retire bonds at a discount is a proper use. (The Court

l>ointed out that the benefit to landowners resulting

from the retirement of any part of the outstanding

indebtedness is largely illusory because of the virtual

disappearance of the landowner.) The Court declared:

^'The true situation seems to he that the dir-

ectors of the district hy their present policy are

administering the land for the benefit of lessees

who are able to rent the land at exceptionally

low prices and for those particidar bond holders

whose bonds a/re purchased a/rid retired. The de-

liyiqnencies have gone too far in this and other

districts to save the landowners." (Emphasis

ours.)

Thus the Supreme Court disposed of the point

—

namely, declared that there are no landowners to save

and as shown the Supreme Court severely criticized

Mr. Freeman's Board of Directors for administering

the land for the benefit of the land operators in the

district.
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Mr. Freeman took the position ^'that the district

had fulfilled its entire duty to the bondholders by

levying' assessments and selling the land for delin-

quency". Thus he would have at that stage of the

proceeding- dismissed the bondholders without any

rights whatever in favor of the land operators of the

district.

As we have shown above in this brief the Court w^ent

on to declare that the statute ivas intended to secure

the bonds hy the proceeds of the land, 'whether by

sale, rental or otherwise. The Court declared also:

''We do not understand how a debtor owing $360,000

long overdue can have a surplus of $10,000" or how

the district could take all the money derived from the

land and use it for purposes other than the primary

object of paying the overdue bonds, and declared that

when the directors have a sui'plus over and above

operating needs two things should be clear, first, that

the money should go to the bondholders and second,

that it '^should be paid on past due bonds and coupons

in the order of their presentation''. Here we liave the

law of the case, a declaration by the Supreme Court

that moneys coming from the sale of lands in this

district must be applied, after the payment of operat-

ing expense of the district, to payment of bonds and

cou})ons in the order of presentation. In the instant

case the evidence shows that the district has made

sales of 46 parcels of land, 11294.49 acres, for the total

sum of $112,944 (Tr. p. 104) and it proposes to apply

this money contrary to the decision in the case of

Provident Land Corporation v. Znmwalt by turning
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it over to the R. F. C. and reducmg the general in-

debtedness of that district without regard to the

order in which the bonds and coupons may have been

presented under Section 52 of 'Hhe California Irri-

gation District Act". In the cited case the Supreme

Court condemned as illegal the use of proceeds of

land rentals and sales for the reduction or payment

or purchase of district bonds, which is the exact pro-

posal of the R. F. C. (Tr. p. 97.) This Court must

reverse the Supreme Court of California in the Zum-
walt case to approve such procedure.

The second point which we raise under this heading

is that the Court in the Zumwalt case held that the

lands are impressed with a trust. "The lands remain

in trust and the district exercises its powers, however

broad, as a trustee." If this is true therefore, how
can this trustee come into bankruptcy and thus rid

itself of its trust obligation ? Even if it can thus dis-

solve its obligations as a debtor it can never dissolve

them in that manner as a ti-ustee. The Court proceeds

in its declaration under its ninth point to declare that

the payment of bondholders is one of the objects of

the trust. In paragraphs nine and ten the Court

declares that the land is the ultimate and only source

of payment of the bonds and "it can never be per-

manently released from the obligation of the bonds

until they are paid".

This is a declaration that in the Provident Irriga-

tion District the land can never be released from the

obligation to pay the balance due. It may be that

under this composition plan the district can borrow
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from the R. F. C. a siim of money sufficient to pay

$200 of the face amount of each bond. But the land

can never be discharged from the obligation to pay

the balance as declared m the case of Provident Land

Corporation v. Zumwalt.

As was said in that case ''this use of funds con-

trary to the whole intent of the act is in our opinion

a violation of the trust impressed on the land under

Section 29". The Court does not say, of course, that

the payment of bonds is the sole purpose of the

trust. It is but one of the purposes. The land may
also be a source of funds to enable the district to

function. The Court pointed out also that another

method of raising operating funds exists, namely, the

charging of tolls for the use of water under Sections

39 and 55 of the Act. The Court declared that the

district could in its discretion "determine that some

of the proceeds of leasing the lands are essential to

operation and maintenance". "But" the Court de-

clared, "any surplus over and above operating ex-

penses remains subject to the trust and should go to

the payment of bondholders".

The case of Moody v. Provident Irrigation District

decided by the Supreme Court of California the same

day is a case in which the undersigned counsel ap-

peared for Moody, who is one of the appellants in the

instant case. Mr. Freeman w^as counsel for the re-

spondent, the irrigation district.^'* In that case, Moody

brought an action on his three matured bonds and the

interest coupons. The record showed that there had

19. Mr. Laine was also in these cases.
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been a general default in the pa\TTient of principal and

interest on bonds of the district January 1, 1931. The

i:)ra3^er of the complaint was for judgment in the

amomit of the principal of the bonds and coupons

and 7%. The Court after deciding that it is a settled

law that an irrigation district is a goverimiental

agency, stated that there is no constitutional prohibi-

tion against a subsequent agreement being entered into

by the bondholders of the district under the terms of

the statute (Section 52) specifying that bonds and

coupons be paid, not when they are due, but as soon

as money is available therefor. The Court declared

that the fact that the annual assessments may never

realize enough money to pay the indebtedness of the

district is "entirely beside the question". The Court

declared that "the property of the district, so far as it

owns any property, constitutes a public trust" and is

not subject to levy and sale by a creditor. The statute

of limitations, the Court declared, does not run under

these circumstances until the district has money in its

hands to pay the obligations. And the Court declared

that the registering of the bonds and coupons "con-

stituted a new agreement" and tolled the statute of

limitations until there was sufficient monej' in the

hands of the treasurer and notice had been given.

The Court cited authority that the effect was a deed

of trust, setting apart property under which money

due was to be paid at a given time. The Court de-

clared that the entry of a money judgment would

give the bondholders no additional rights or remedies.

He practically had a judgment.
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Stated dil^erently this decision holds that when

bonds and coupons which are due by their face are

presented to the treasurer for payment under Section

52 of "the California Irrigation District Act", a new
contract is made between the bondholder and the dis-

trict by which, in effect, the bonds and coupons are

not due until funds have been received by the treas-

urer for the payment of such bonds and coupons.

This case and the casei of El Camino Irrigation Dis-

trict V. El Camino Land Corporation, 12 Cal. (2d)

378, also decided the same day by the same Court,

declare that the only remedy is for the bondholders

to wait until the district has produced revenue by its

ordinary process to pay the bonds.

Under these circumstances appellants declare and

urge: The law of California and the law of the case

is, and that it is res judicata that

:

(1) No bonds or coupons of the Provident

Irrigation District are due until funds are on

hand available for the payment thereof, and there-

fore the district is not unable to pay its debts as

they mature.

(2) That a public trust has been created and

not only does the relationship of debtor and cred-

itor exist but in this case the officials of the dis-

trict are trustees holding the lands and assets of

the district in main for the purpose of paying

the debts due appellants.

(3) The plan of composition is void because

it conflicts with the declarations of law and the
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determinations of fact obtained in these cases

whereby the proceeds of land rental must be ap-

plied as well as the proceeds of sales must be

applied to the payment of the indebtedness in

the order of ^presentation and caimot be turned

over to' the R. F. C. any more than it could

have been paid over to Zumwalt, the Capital

National Bank, or Benoit.

(4) The land in the district can never be

permanently relieved of the bond debt.

FIFTH PROPOSITION: THE PLAN OF COMPOSITION IS NOT
PRESENTED IN GOOD FAITH.

Assignment of Error 5 : The offer of the plan and

its acceptance are not in good faith. (Tr. p. 215.)

30. The plan of composition is imfair and discrimi-

natory in that it provided for payment of the July 1,

1931 coupons (January 1) because they were largely

held by a group of creditors who had by arrangement

managed to get control and ownership thereof, and

that the payment in full of that coupon was discrimi-

natory in that the amount paid therefor should have

been prorated amongst all of said coupons. (Tr. p.

219.)

Frankly, the appellants are in some doubt as to the

propriety of presenting arguments on this point. They

are firmly convinced that this is a case in which the

decision should be set aside because of the want of

good faith. They concede that the evidence may be
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somewhat lacking in this regard. Certain things have

transpired which make it seem to appellants that

they ought to present this point. First of all at the

hearing before the trial Court counsel for appellants

warned and cautioned the Court that the Court might

be imposed upon and that there was in the belief of

counsel the possibility of certain transactions show-

ing bad faith in the presentation of the plan. The

Court expressed to counsel in open Court its belief

the Court could look into and determine that question

for its own protection and for the benefit of all the

parties, and there is in the record a finding that the

Court has examined all the documents and finds the

plan free of the possibility of bad faith.

Appellants will present this point quite briefly and

charge a want of good faith based on the following:

(1) A deliberate and imfair effort was made in

this case to deprive Nelson Taylor of the payment

of his three bonds. Even counsel for the district ad-

mits at least that the failure to pay the bonds was

due to an ''error" on the part of the district officials

because they believed the bonds were outlawed, where-

as subsequently the Supreme Court of the State of

California declared that such bonds were not out-

lawed. They deliberately paid other bonds and cou-

pons in lieu of paying those bonds as shown by the

record in this case, and now they do not seek to

correct their error. All other bonds of 1930 maturity

have been paid except these two. These two should

have been paid. Failure of this district to include a
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provision therefor in the plan is evidence of wa,nt of

good faith.

(2) The plan is not in good faith because the

district failed to disclose the true value and circum-

stances regarding the sale of the lands taken out of

the district. This land, it appears, will be sold to the

Biological Survey. Yet all of the facts and questions

relating to this sale were withheld. Furthermore, the

taking of 10,000 acres out of the district itself was

not shown to be justifiable. The motive and purpose

is very imclear.

(3) Want of good faith is shown by the payment

of the coupons. The R.F.C. did not have any of these

coupons. They were placed in select hands. As appel-

lants have indicated before, they have no objection to

McKaig or any other person who performed services

being paid. They should be paid. But appellants object

that the plan should have been set up in such a

manner as to specially take care of one creditor. It

appears that the general creditors of this district did

not have coupon No. 25. When they showed up they

largely showed up in the hands of Mr. McKaig. Per-

haps appellants should not go outside of the record.

But in a bankruptcy case the case is not over until

the decision is final and the appeal practically amounts

to trial de novo.

Therefore, there is attached Appendix A.-° Appen-

dix A is an extract from a complaint filed in the Su-

perior Court of the State of California in and for the

City and Coimty of San Francisco, Action No. 297,930,

20. See especially (pages xvii-xxiii).
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Louis Bartlett against Provident Land Corporation,

George H. McKaig, the Bondholders Protective Com-

mittee of the Provident Irrigation District and others,

in which Mr. Bartlett makes some very startling

charges. Mr. Bartlett was the attorney representing

the Provident Land Corporation in their litigation

against the Provident Irrigation District, supra. There

must be some basis for this charge. The undersigned

counsel had warned this Court at the commencement

of the hearing in the Provident case that there might

be facts and circumstances showing a want of good

faith, and the like. The Court indicated that it was

well able to investigate those matters and not to be

deceived. Appellants believe that the Court was de-

ceived, that one of the points of exception was with

relation to this $30 coupon which was to be largely

paid to Mr. McKaig. We do ,not join in any sug-

gestion or request that Mr. McKaig should not have

Coupon No. 25, but we do not think that the plan

should have been arranged after he got those coupons,

nor provide that this coupon should be paid in dis-

crimination against other coupons.

SIXTH PROPOSITION: THE PLAN OF COMPOSITION IS NOT
SUPPORTED BY LOCAL LAW.

Assignment of Error 6: The Provident Irrigation

District is not authorized by local law to take all

action necessary to be taken to carry out the plan of

composition. (Tr. p. 215.)

The plan of composition must be supported by and

authorized by local law. Section 83e (6), Bankruptcy
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Act of 1898; 11 U. S. C. 403, 83e (6); Americcm

United Mutual Life Ins. Co. v. City of Avon Park,

108 Fed. (2d) 1010, 61 S. Ct. 157; U. S. v. Bekins,

304 U. S. 27, 82 L. Ed. 1137, 58 S. Ct. 811.

The resolution adopting the refunding plan is set

forth at transcript p. 11, and it provides at transcript

p. 15 that the outstanding debt of the district, con-

sisting of $957,000 principal amount of bonds and

'^all impaid interest" he retired by the payment of

20 cents for each dollar of principal and that also

all interest coupons maturing on or after July 1, 1931,

be delivered with the bonds. It also recites at tran-

script p. 16 that refunding bonds in the amoimt of

$193,500 be issued and a contract be entered into with

the R.F.C. to acquire these refunding bonds.

The resolution of the R.F.C. (Tr. p. 70) recites the

principal indebtedness as $957,000 (Tr. p. 71) and the

interest unpaid on August 15, 1939, $443,672.50. This

of course includes all the interest that matured prior

to July 1, 1931, as well as that which matured after-

wards. And the resolution goes on to provide a loan

of $193,500 granted for the purpose of discharging

all of this indebtedness at the rate of $200 per each

$1000 bond, with nothing for interest.

Order No. 10 of the Districts Securities Commis-

sion authorized the issuance of the bonds (Tr. p.

149) and also recites the principal indebtedness of

$957,000. It recites on the same page 'Hhat the

amount of the loan necessary to refimd the outstand-

ing bonds of the Provident Irrigation District does

not exceed $193,500". But there is no approval of
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the additiotml feature of the plan for the payment

of the coupons which matured January 1, 1931, and

in this respect, therefore, the plan is not supported

by the statutes of the State of California, there

being no approval by the Districts Securities Com-

mission and it even appearing that the entire matter

is defective and not in good faith because of the fact

that this additional feature of the plan is not author-

ized by the Districts Securities Commission.

Furthermore, the matter was submitted to the elec-

tors of the district as required by statute and on

March 15, 1940 (Tr. p. 163) the voters of the district

voted upon a proposition as to whether the district

should enter into a contract with the R.F.C. provid-

ing for the issuance of refunding bonds ''for the

purpose of reducing and refinancing the outstanding

indebtedness of said district under and pursuant to

and in accordance with the resolution adopted by the

Reconstruction Finance Corporation dated Decem-

ber 20, 1939". This election was required by Sections

3 and 11 of Statutes of California, 1917, p. 243, as

amended. Section 3 of which provides that any pro-

posal to enter into a contract with the U.S. to issue

bonds shall be voted upon at an election. The ballots

are required to contain a brief statement of the gen-

eral purpose of the contract and the amount of the

obligation to be assumed.

It is therefore submitted that the plan of compo-

sition providing for payment of interest coupons

prior to Tuly 1, 1931, is not supported by the law of

California and is contrary thereto.
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CONCLUSION.

Appellants respectfully urge that the decree be re-

versed, the plan being unfair, unjust and discrimi-

natory. It is peculiarly and wilfully unfair and un-

just to Nelson Taylor, and certainly it is unfair and

unjust to all the other appellants. Discrimination is

shown. The district has long flouted local law, even in

the preparation of its plan. The decree violates

all of the points decided by the California Supreme

Court re this district. All the appellants respectfully

submit that the decree should be reversed; Nelson

Taylor submits specially that in any event his claim

should be paid in full.

Dated, Turlock, California,

July 11, 1941.

Respectfully submitted,

W. CobURN Cook,

Attorney for Appellanis.

(Appendix A Follows.)
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EXTRACTS FROM CROSS-COMPLAINT FILED MARCH 5, 1941,

IN THE SUPERIOR COURT OF CALIFORNIA AT SAN FRAN-
CISCO

In the Superior Court of the State of California,

iyi and for the City a/nd County of

Sa/n Francisco

No. 297,830

Provident Land Corporation (a corporation),

Plaintiff,

vs.

Louis Bartlett, et al.,

Defendants.

Louis Bartlett,

Cross-Complainant,

vs.

Provident Land Corporation (a corporation),

George H. McKaig, W. G. Aldenha^en and

E. O. Kaufmann, individually and as mem-
bers of the Board of Directors of said Provi-

dent Land Corporation, Geors:e H. McKaig
and E. 0. Kaufmann, individually and as

members of the Bondholders Protective Com-
mittee of Provident Irrigation District, First

Roe, Second Roe, Third Roe, Fourth Roe,

Fifth Roe, Sixth Roe, Seventh Roe, Eighth

Roe, D. and R. Company, S. and G. Company,

X. Company, Y. Company, Z. Company, Blue

and Gold Company,
Cross-Defendants.
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CROSS-COMPLAINT

Paragraphs from First Cause of Action:

VI.

That on or about May 6, 1936, the sole assets of

plaintiff and cross-defendant Provident Land Cor-

poration were bonds of said Provident Irrigation Dis-

trict ; that said bonds had been acquired in the follow-

ing manner : After the organization of cross-defendant

Bondholders' Protective Committee of Provident Ir-

rigation District and before the incorporation of plain-

tiff and cross-defendant Provident Land Corporation

said cross-defendant Bondholders' Protective Com-

mittee of Provident Irrigation District had acquired

said bonds from the original owners and holders

thereof in connection with efforts to protect and assert

the rights of said bondholders and to obtain a liquid-

ation thereof and realization thereon; that after the

incorporation of plaintiff and cross-defendant Provi-

dent Land Corporation said corporation acquired such

bonds from said Bondholders' Protective Committee

of Provident Irrigation District and executed certifi-

cates for shares of the capital stock of said corporation

to said original bondholders of said Provident Irriga-

tion District in the ratio of one share of such stock

for each bond of said Provident Irrigation District

of the face value of $1000.00 ; that said certificates for

said shares were never delivered to the respective

share holders, and that on May 20, 1937, the Board

of Directors of plaintiff and cross-defendant Provi-

dent Land Corporation, at a meeting thereof duly

called and held, adopted a resolution reciting that the
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shares of stock of said corporation representing such

bonds should have been issued to cross-defendant

Bondholders' Protective Committee of Provident Ir-

rigation District as the owners and holders of said

bonds, and, accordingly resolved to cancel said certifi-

cates for the shares of said corporation as theretofore

executed and undelivered excepting to Pacific National

Bank of San Francisco as trustee, and, in lieu thereof

to issue to said cross-defendant Bondholders' Protec-

tive Committee of Provident Irrigation District a

certificate or certificates for shares of stock of said

corporation equal in nmnber to the number of bonds

so deposited with said Pacific National Bank of San

Francisco, all in accordance with a permit from the

Commissioner of Corporations of the State of Cali-

fornia, dated October I, 1935, and accordingly issued

such certificate or certificates; that ever since said

May 20, 1937, said cross-defendant Bondholders' Pro-

tective Committee of Provident Irrigation District

have been the principal share holders of plaintiff and

cross-defendant Provident Land Corporation.

IX.

That as a result of said services rendered by de-

fendant and cross-complainant for and on behalf of

said corporation plaintiff and cross-defendant and

said committee cross-defendants as their attorney and

counsellor at law since the 7th day of May, 1936,

as hereinafter alleged, said Provident Irrigation Dis-

trict recovered title and possession of approximately

6730 acres of land within said district, title to which

had been lost by misconduct and malfeasance of the
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Board of Directors of said district; that said 6730

acres of land constitutes more than one-half of the

entire area which is now within the bounds of said

Provident Irrigation District in accordance with a

plan for reducing and refinancing its outstanding

bonded indebtedness, as hereinafter alleges; that

through said proceedings undertaken by defendant

and cross-complainant said Provident Irrigation Dis-

trict was enabled to resell all or practically all of the

land remaining within the bounds of said district to

bona fide purchasers at prices representing the fair

value of said land; that through proceedings taken

by defendant and cross-complainant said Provident

Irrigation District also recovered for said Provident

Irrigation District the sum of $10,000.00 which had

been wrongly used by the Board of Directors of said

district in the purchase of bonds of said district from

L. M. Benoit, I. G. Zumwalt, and Capital National

Bank of Sacramento, which bonds were unmatured

and were preceded in priority by bonds owned by said

corporation plaintiff and cross-defendant and by said

committee cross-defendants and others who had reg-

istered their matured bonds for payment prior to the

date of said wrongful purchase of said bonds of said

Benoit, Zumwalt and Capital National Bank; that by

the recovery for said district of said 6730 acres of

land and said sum, of $10,000.00, said Provident Ir-

rigation District was enabled to have sufficient fimds

to compromise and payy all liens against said district

and the lands therein and to pay all expenses of said

plan of refinancing and reducing its outstanding

bonded indebtedness as agreed upon by between said
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hereinafter set forth; that said sale of said land by

said district to bona fide purchasers also provided a

base for the levy of assessments for the purpose of

paying interest and principal of a loan of approxi-

mately $193,500.00, which has been made by said

Reconstruction Finance Corporation to said district

as part of a plan for reducing and refinancing its out-

standing bonded indebtedness of said district, as pay-

ments of such interest and installments of the prin-

cipal of said loan will mature from and after January

1, 1941; that said results achieved by defendant and

cross-complainant inured to the benefit of each holder

of a bond of said Provident Irrigation District in-

cluding said corporation plaintiff and cross-defendant

and said committee cross-defendants; that had it not

been for the services rendered by defendant and cross-

complainant in bringing about the return to said

Provident Irrigation District of the title and posses-

sion of said 6730 acres of land within said district and

in bringing about the restoration to said district of said

$10,000.00, said district would not have been in a posi-

tion to effect the reduction and refinancing of its said

bonded indebtedness or obtaining any loan from said

Reconstruction Finance Corporation; that by and

through and as a result of said services rendered by

defendant and cross-complainant for and on behalf of

said corporation plaintiff and cross-defendant and

said committee cross-defendants as their attorney in

said matters, said corporation plaintiff and cross-

defendant and said committee cross-defendants were

enabled to make an adjustment and compromise of all
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of their contentions, disputes and litigation against

said Provident Irrigation District and the directors

and officers thereof and thereby to effect a sale of

bonds owned by said corporation plaintiff and cross-

defendant for $102,200.00, and to collect all coupons

owned by it and appurtenant to said bonds and which

matured prior to July 1, 1931, and unpaid amounting

to $12,600.00, and said committee cross-defendants

were enabled to sell bonds held by them for $17,400.00,

making a total realization by said corporation plaintiff

and cross-defendant and said committee cross-defend-

ants of $132,200.00 or thereabouts.

Second Cause of Action:

II.

That on September 27, 1939, a meeting of the Board

of Directors of plaintiff and cross-defendant Provi-

dent Land Corporation was duly and regularly called

and held at its office at San Francisco and all of the

directors, to wit, W. G. Aldenhagen, E. O. Kaufmann,

and George H. McKaig were present, and said George

H. McKaig, president of said corporation, presided.

That said George H. McKaig stated thereat that said

meeting was called for the purpose of discussing the

possible sale of bonds of Provident Irrigation District

owned by said corporation. That at said meeting the

advisability of selling said bonds of said district

owned by said corporation, the price which might be

obtained therefor, and the method of effecting such

sale were fully discussed by said directors. That the

advice of said George H. McKaig was requested by
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the directors other than himself at said meeting, and

in response thereto said George H. McKaig presented

to said Board of Directors in writing what purported

to be and what was represented by him to be a sum-

mary of the situation and position of said corporation,

plaintiff and cross-defendant herein, with respect to

bonds of said Provident Irrigation District owned

and held said corporation. That in said letter said

George H. McKaig represented to said Board of

Directors that it was then necessary to revise the plan

of said corporation for the liquidation of bonds of

said Provident Irrigation District for the par value

of $576,000.00 owned or controlled by said corporation,

and that there were then bonds of said district owned

and held by persons other than said corporation plain-

tiff and cross-defendant, and not controlled by it,

of the par value of $381,000.00 ; that after several con-

ferences between said George H. McKaig and the

Board of Directors of said Provident Irrigation Dis-

trict said district offered the following proposals for

consideration

:

1. That the Provident Irrigation District ap-

ply to the R. F. D. for a loan of $100,000.00, to

be secured by new bonds of Provident Irrigation

District covering 10,000 acres more or less;

2. That the Biological Survey purchase the

10,034, acres lying south of the Butte City road

and west of Willow Creek at $14.50 an acre, mak-

ing a total of $145,493.00;

3. Sell 10,000 acres of Provident Irrigation

District lands lying to the north of Butte City
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road and east of Quint Canal at $12.50 an acre,

for a total price of $125,000.00; making a grand

total of $370,493.00 to be distributed as follows

:

(a) To the Provident Irrigation District

bondliolders, $143,750.00 (which is at the rate

of 15% on Provident Irrigation District bonds).

(b) To the purchase of Reclamation #2047

bonds and warrants at 40% of par value, which

amounts to $190,400, making a total of $334,-

150.00 and leaving $36,343.00 for the settlement

of the county taxes.

That at said meeting of said Board of Directors said

George H. McKaig, by said letter, further represented

that in order to complete the transactions described in

the foregoing proposal from said Board of Directors

of said Provident Irrigation District all of the time of

said George H. McKaig exclusively for a period of

about six months and considerable money would be

required; that said George H. McKaig would be

willing to undertake and perform said work for said

corporation plaintiff and cross-defendant, but that,

as all of the directors knew, said corporation was with-

out funds with which to compensate said George H.

McKaig or to defray the expenses of completing said

transactions. Thereupon said George H. McKaig pro-

posed to undertake to complete said transactions, to

assist in securing a loan from said Reconstruction

Finance Corporation and otherwise effecting said pro-

posal from the Board of Directors of said Provident

Irrigation District, and thereby to obtain for said
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plaintiff and cross-defendant Provident Land Cor-

poration 15 per cent of the par value of said $576,-

000.00 of bonds of said district owned or controlled

by said corporation. Said George H. McKaig further

represented by said letter that a long period of time

would be required in order to effect said transactions

and said plan; that he, the said George H. McKaig,

would be required to incur expenses which he esti-

mated would total the sum of $25,000.00, to employ at

least two men and an attorney, to provide money

for traveling expenses and money to purchase the out-

standing undeposited bonds; that all sums received

in excess thereof would be retained by the said George

H. McKaig as full compensation for his services and

to reimburse him for all expenses connected therewith

;

that said offer was subject to acceptance by said

Board of Directors and ratification by the stockhold-

ers of said corporation plaintiff and cross-defendant.

That said George H. McKaig also represented to said

Board of Directors that it was his desire and purpose

to assist said corporation plaintiff and cross-defendant

in every way possible to effect a sale of bonds of said

Provident Irrigation District owned by said corpora-

tion in the best interests of its stockholders and that

he, the said George H. McKaig, had given to said

Board of Directors full information concerning the

proposed sale of said bonds.

That thereupon said George H. McKaig stated to

the other members of said Board of Directors of said

coi-poration that he deemed it advisable that he should

not be present nor participate in further discussion
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which might or would be adopted by said board, in

view of the fact that in his written memorandum he

had offered two methods for consideration of said

Board of Directors, one of which, if adopted, would

require contractual relations between said corpora-

tion and said Gleorge H. McKaig as an individual ; that

thereupon said George H. McKaig left the room

wherein said meeting was being held and remained out

of said room for a period of twenty minutes; that

thereupon the remaining members of said Board of

Directors, to wit, said W. G. Aldenhagen and E. O.

Kaufmann continued their deliberation and discus-

sions and concluded, according to the minutes of said

meeting, that the best interests of the stockholders of

said corporation would be served by the sale of all of

the bonds of said Provident Irrigation District held

and owned by said corporation at the price of 15 per

cent of the par value thereof; and that in view of

the fact that said corporation had no funds available

with which to pay fees and expenses represented by

said George H. McKaig as necessary to effect said

sale, the proposal of said George H. McKaig be ac-

cepted and adopted; that a resolution was adopted

wherein after reciting in the preamble thereof the

desire of said corporation plaintiff and cross-defend-

ant to sell all of the bonds of said Provident Irrigation

District owned by it, and the lack of money to pay for

services and expenses incidental to said contemplated

sale, said board resolved to accept said offer of said

George H. McKaig to purchase all of the bonds of
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said Provident Irrigation District owned by said

corporation plaintiff and cross-defendant at the price

of 15 per cent of the par value of said bonds as set

forth in said written memorandum from said George

H. McKaig dated September 12, 1939, subject to ap-

proval thereof by the stockholders of said corporation

plaintiff and cross-defendant; and further resolved

that all bonds of said district owned and held by said

corporation should be deposited by the secretary

thereof with Pacific National Bank of San Francisco

with instructions to said bank to accept as full pay-

ment therefor a sum equivalent to 15 per cent of the

par value thereof; otherwise to return all of said

bonds to said corporation at the expiration of foui*

months from the date on which the same would be

deposited with said bank.

That thereupon the said George H. McKaig was

recalled to the room at which said meeting of said

Board of Directors was being held and was advised of

the unanimous action of said Board of Directors in

the acceptance of his said offer. That thereupon said

George H. McKaig represented to said Board of

Directors of said corporation that at least two-thirds

of the outstanding bonds of said Provident Irrigation

District must be deposited with the escrow agent be-

fore any application to said Reconstruction Finance

Corporation for a loan would be given consideration

by the Board of Directors of said Provident Irrigation

District, and that said corporation plaintiff' and cross-

defendant together with Security First National Bank

of Los Angeles and the estate of Benoit have two-
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thirds of said outstanding bonds of said district. That

thereupon said Board of Directors agreed that a

special meeting of the stockholders of said corpora-

tion would be called at a time and place to be fixed

by said George H. McKaig, as president thereof, at

which said resolution of said Board of Directors would

be presented for the approval or rejection of said

stockholders.

III.

That on the day following said meeting of said

Board of Directors, to wit, September 28, 1939, said

corporation plaintiff and cross-defendant, by and

through its secretary, C. M. Elmquist, deposited with

Pacific National Bank of San Francisco, at its office

in said city and county 511 bonds of said Provident

Irrigation District each of the denomination or par

value of $1000.00 and aggregating the par value of

$511,000.00 together with a typewritten list of the

numbers of said bonds and memorandum of the cou-

pons attached thereto, all of which were owned by said

corporation plaintiff and cross-defendant; that con-

currently therewith said corporation plaintiff and

cross-defendant delivered to said bank a letter bearing

the date September 28, 1939, referring to said bonds

and wherein it was stated that said bonds were de-

posited for the purpose of effecting a sale thereof by

said George H. McKaig for said corporation plaintiff

and cross-defendant at a price equivalent to 15 per

cent of the par value thereof ; and further stating that

if within four months from said date said George H.

McKaig pays or causes to be paid to said bank for
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the account of said corporation in lawful money of the

United States a sum equivalent to 15 per cent of the

total par value of said bonds, said bank was directed

to deliver all said bonds to said George H. McKaig

or his order and if the sale of all of said bonds should

not be completed by said George H. McKaig, or upon

his order, within said four months from said date,

then said bank should forthwith return all of said

bonds to said corporation plaintiff and cross-defend-

ant.

That likewise upon said September 28, 1939, said

George H. McKaig delivered to said Pacific National

Bank a letter signed by him personally wherein he

referred to the delivery of said 511 bonds of said

Provident Irrigation District delivered to said bank

on said date by said corporation plaintiff and cross-

defendant with its secretary's letter of instructions of

said date, and wherein said George H. McKaig in-

structed said Pacific National Bank to deliver said

511 bonds upon receipt of a sum equivalent to 20 per

cent of the par value of said bonds, and to pay to said

George H. McKaig all of said sale price over and

above a sum equivalent to 15 per cent of the par value

thereof which latter amount said bank w^as required

to pay to said corporation plaintiff and cross-defend-

ant; that said letter from said George H. McKaig, as

defendant and cross-complainant is informed and be-

lieves and therefore alleges, contained a limitation of

the effectiveness of said deposit or escrow for a period

of four months from the date thereof similar to that

contained in said letter of said date from said cor-



XIV

poration plaintiff and cross-defendant. That at the

time of the delivery of said bonds to said Pacific Na-

tional Bank of San Francisco and of the delivery of

said letters no ratification of said resolution of the

Board of Directors of said corporation plaintiff and

cross-defendant had yet been obtained.

V. (Last paragraph.)

That no independent investigation was made by said

defendants E. O. Kaufmann and W. G. Aldenhagen

or either of them nor by any of the members of said

cross-defendant Bondholders' Committee to determine

whether or not said offer of said cross-defendant

George H. McKaig was the best offer that could be

obtained for bonds of said Provident Irrigation Dis-

trict, owned by said corporation plaintiff and cross-

defendant and by said cross-defendants' Bondholders

Committee, and that no independent judgment was ex-

ercised by any member or members of the Board of

Directors of plaintiff and cross-defendant or by any

member of said cross-defendants' Bondholders Com-

mittee.

VI.

That on the 18th day of October, 1939, there were

outstanding and unpaid bonds of Provident Irriga-

tion District in the aggregate sum of approximately

$957,000.00 par value, together with coupons attached

to such bonds, each of which was for the sum of $30.00

as the semi-annual interest on such bond, and of which

coupons those bearing dates of maturity of July 1,



XV

1931, and all subsequent dates were wholly unpaid and

in default, in addition to which there were unpaid

coupons of the maturity of a date prior to July 1,

1931, attached to some bonds, to-wit: approximately

432 of said bonds. That on said 18th day of October,

1939, said Provident Irrigation District, pursuant to a

resolution duly and regularly adopted by its Board of

Directors made an application in writing to said Re-

construction Finance Corporation for a loan of ap-

proximately $193,500.00 to enable said district tO' re-

duce and refinance its said outstanding indebtedness,

which application, if granted, and if certain conditions

imposed by said Reconstruction Finance Corporation

and hereinafter stated were fulfilled, would provide

said district with sufficient fluids to pay to the holder

of each outstanding and unpaid bond with all coupons

maturing on or after July 1, 1931, attached, who

would accept it, the sum of $200.00 or 20% of the par

value of such bond; that said plan of said district to

reduce and refinance its said outstanding indebtedness

also involved the exclusion from said district of ap-

proximately 10,000 acres of land and the sale of an

additional 11,500 acres of land or thereabouts owned

by said district and, from the proceeds of said sale,

to effect a compromise and payment of all liens against

the land remaining within said district, including a

lien of Reclamation District No. 2047 for delinquent

assessments, and a lien of the Counties of Glenn and

Colusa for delinquent county taxes; and also to pay

from sources other than said loan from said Recon-

struction Finance Corporation all expenses of said
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refmanciiig plan and all unpaid coupons on any of said

outstanding bonds that matured at any time prior to

July 1, 1931, which coupons were appurtenant to ap-

proximately 432 bonds and, at $30.00 per bond, ag-

gregated a total of approximately $12,960.00; that

coupons matured prior to July 1, 1931, and unpaid and

attached to bonds owned or controlled by said cor-

poration plaintiff and cross-defendant and by said

Committee cross-defendants amounted to $12,600.00

or thereabouts. That said application was granted by

said Reconstruction Finance Corporation by a resolu-

tion duly adopted by its Board of Directors on De-

cember 20, 1939; that said loan was accepted by said

Provident Irrigation District by a resolution of its

Board of Directors on January 2, 1940; and a plan

of composition of said outstanding indebtedness of

said district was set forth in a resolution of the Board

of Directors of said district on January 6, 1940, which

plan of reorganization was substantially as herein-

above set forth.

VII.

That prior to the meeting of the Board of Directors

of Provident Land Corporation on September 27, 1939,

to-wit, about the latter part of August or the fore

part of September, 1939, said cross-defendant George

H. McKaig had learned of said plan of said Provident

Irrigation District for reducing and refinancing its

said outstanding bonded indebtedness and of the

jjrospect of said Reconstruction Finance Corporation

making available to said Provident Irrigation District

the sum of $193,500.00 or thereabouts as described in
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the next preceding paragraph, and also at the same

time, of the probable conditions upon which said loan

would be granted, and had also learned that the con-

sent of the holders of at least two-thirds of said out-

standing bonded indebtedness was a prerequisite to

any such plan of reduction and refinancing of said

district's outstanding bonded indebtedness; that at

about the same time, said George H. McKaig knew

that said corporation plaintiff and cross-defendant

and said Bondholders' Protective Committee of

Provident Irrigation District owned and controlled

at least $511,000.00 of said bonds, and that the estate

of L. M. Benoit, deceased, owned $106,000.00 of said

bonds and would consent to said plan, and that said

Security-First National Bank of Los Angeles, as

trustee of the last will and testament of Thomas

Earley, deceased, and as trustee of the last will and

testament of one Shettler, deceased, would probably

sell $61,000.00 of said bonds for $9150.00 which sum

the said George H. McKaig knew could be made avail-

able for the purchase thereof, thereby assuring the

consent of more than two-thirds of said outstanding

bonds.

VIII.

Cross-complainant is informed and believes and

upon such information and belief alleges, that on said

27th day of September, 1939, said defendants W. G.

Aldenhagen and E. O. Kaufmann, the directors of

said corporation plaintiff and cross-defendant, other

than said George H. McKaig, knew of the prospect of

said plan for the reduction and refinancing of the
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bonded indebtedness of said Provident Irrigation Dis-

trict and of the prospect of the holder of each out-

standing bond receiving thereby 20% of the par value

of each such bond and, in addition thereto, the sum

of $30.00 for each coupon appurtenant to such bond

which was unpaid and which matured prior to July

1, 1931, and knew of the falsity of the representations

of said George H. McKaig as to the expense and time

necessary to effect such plan of reduction and refinanc-

ing of the indebtedness of said Provident Irrigation

District as described in Paragraph VI hereof, and

each of said defendants connived and conspired with

said George H. McKaig to give him, said George H.

McKaig, an opportunity to make a profit represented

by the difference between 15% and 20% of the par

value of bonds of said district of the aggregate face

value of $511,000.00 owned by said corporation plain-

tiff and cross-defendant and other bonds of the aggre-

gate value of $87,000.00 owned or controlled by said

committee cross-defendants and also to give said

George H. McKaig an opportunity to detach from said

bonds and to collect and retain for himself the sum of

approximately $12,600.00 representing $30.00 on each

coupon appurtenant to 420 bonds or thereabouts of

said 598 bonds of said district.

XI.

That by and through said false and fraudulent rep-

resentations of cross-defendant George H. McKaig

and the connivance and conspiracy of cross-defendants

W. C. Aldenhagen and E. O. Kaufmann with said
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George H. McKaig, said corporation plaintiff and

cross-defendant has purportedly sold to said George

H. McKaig all of its property, to wit: 511 bonds of

said Provident Irrigation District of the par value

of $1000.00 each for an aggregate sum of $76,650.00,

whereas said property could have been sold to Re-

construction Finance Corporation, pursuant to said

plan for refinancing said bonded indebtedness of said

Provident Irrigation District, for $102,200.00 ; by and

through said false and fraudulent representations and

said fraudulent conduct of said cross-defendant

George H. McKaig approximately eighty-seven (87)

other bonds of said Provident Irrigation District of

the par value of $1000.00 each have been sold to said

cross-defendant George H. McKaig by said committee

cross-defendants or by the holders thereof who had

obtained redelivery thereof by the direction or con-

sent of said committee cross-defendants after having

theretofore delivered said bonds to said committee

for an aggregate sum of $16,050.00, whereas said

bonds could have been sold to Reconstruction Re-

finance Corporation pursuant to said plan for $17,

400.00. That by his said contract of May 7, 1936, de-

fendant and cross-complainant has thereby sustained

a loss of $30,900.00; that said cross-defendant George

H. McKaig has collected and retained for himself, the

sum of approximately $12,600.00 representing the

amount paid by Provident Irrigation District, as a

part of its said plan of refinancing, for coupons of

420 of its bonds which matured before July 1, 1931, of

which one-quarter or $3150.00 is payable to defendant
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and cross-complainant pursuant to said contract of

May 7, 1936, and the balance, to wit, $9450.00 is pay-

able to stockholders of said corporation plaintiff and

cross-defendant and depositors of bonds of said

Provident Irrigation District with cross-defendants'

said committee.

That by reason thereof defendant and cross-com-

plainant has sustained a detriment and loss in the

sum of $25,550.00 on said 511 bonds of said Provident

Irrigation District so putatively sold to said cross-

defendant George H. McKaig and of the additional

sum of $3150.00 as one-quarter of the proceeds of said

coupons of said bonds for which said district paid ap-

proximately $12,600.00, and the further sum of

$4350.00 as one-quarter of the sum of $17,400.00 which

was paid by said Reconstruction Finance Corporation

for bonds of said Provident Irrigation District other

than and in addition to said 511 bonds owned by said

corporation plaintiff and cross-defendant but which

were in the possession and under the control of said

committee cross-defendants, and the former owners of

which had been represented by defendant and cross-

complainant in the litigation conducted by him pur-

suant to his said contract of May 7, 1936.

That on September 16, 1940, said Reconstruction

Finance Corporation purchased the said 511 bonds

from said Provident Irrigation District plaintiff and

cross-defendant and concurrently therewith paid there-

for the sum of $102,200.00 ; that on said date said Re-

construction Finance Corporation purchased said 87
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bonds from said committee cross-defendants and other

owners represented in said litigation by defendant and

cross-complainant and concurrently therewith paid

therefor the smn of $17,400.00; that upon said date

one-quarter of the aggregate of said sums, to wit, the

sum of $29,900.00 became payable to defendant and

cross-complainant and would have been paid to him

except for said fraudulent conduct of cross-defendant

George H, McKaig. That on or about said date

coupons formerly appurtenant to approximately 420

of said bonds, which coupons matured prior to July

1, 1931, which coupons had been detached from said

bonds by said cross-defendant George H. McKaig as

hereinabove alleged, were delivered to said Provident

Irrigation District or to its agent Bank of America

by said cross-defendant George H. McKaig, and con-

currently therewith said George H. McKaig received

said sum of $12,600.00 or thereabouts as aforesaid.

Second Amendment to Cross-Complaint.

Now comes Louis Bartlett, cross-complainant in the

above-entitled action, and amends his cross-complaint

by adding to each cause of action thereof as paragraph

XII thereof the following

:

XII.

Cross-complainant alleges that on September 16,

1940, $102,200, as 20% of the par value of 511 bonds

of Provident Irrigation District owned by said cor-

poration plaintiff and cross-defendant became and was

payable tO' it pursuant to the terms of the composition

with the creditors of Provident Irrigation District,
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and said sum was then paid to said Provident Land

Corporation or to an agency thereof for its account;

that on or about said date, in addition thereto, the

sum of $12,600.00 or thereabouts, as the proceeds of

coupons bearing date of January 1, 1931, appurtenant

to 430 or thereabouts of said bonds of said Provident

Irrigation District owned by said corporation plaintiff

and cross-defendant also became and was payable to

it pursuant to said reorganization and refinancing of

said District and composition with its creditors, and

the whole thereof would have been paid to said cor-

poration plaintiff and cross-defendant had not said

corporation fraudulently permitted said cross-defend-

ant George H. McKaig, its president and one of its

directors, to receive and collect the same, which sum

as cross-complainant is informed and believes and

upon such information and belief alleges, said cross-

defendant George McKaig did receive and collect as

the pretended and purported owner or optionee for the

purchase of approximately 430 of said bonds to each

of which one of said coupons was appurtenant; that

on or about September 16, 1940, in addition thereto,

pursuant to said plan of composition with creditors of

Provident Irrigation District, the sum of $17,400.00

was received by George H. McKaig, the same being

20% of the par value of other bonds of said district

owned or controlled by Provident Land Corporation

and Bondholders' Proective Committee of Provident

Irrigation District, subsequently to May 7, 1936, which

benefited from the effoi-ts of cross-complainant under

his said contract of employment and were included in

actions brought by cross-complainant thereunder ; that
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the aggregate of said three sums so paid or payable to

all said cross-defendants was and is the sum of $132,

200.00 or thereabouts; that twenty-five per cent (25%)

thereof, to wit, $33,050.00 became and was payable to

cross-complainant on said September 16, 1940, in ac-

cordance with the terms of said contract referred to

in paragraph VII of the first cause of action of said

cross-complaint ; that no part of said sum of $33,050.00

(inadvertently and incorrectly stated as $33,042.50 in

paragraph X of the first cause of action) has ever

been paid to cross-complainant, and the whole thereof

is and has been unpaid and payable to cross-complain-

ant at all times since September 16, 1940, together

with interest thereon at the rate of seven per cent

(7%) per annum from said date.

For a third and separate cause of action against

cross-defendants, cross-complainant alleges

:

I.

That cross-complainant incorporates by reference

each and all of the allegations contained in para-

graphs I to V inclusive of the first cause of action and

prays that the same be deemed a part hereof.

II.

That heretofore within two years immediately pre-

ceding the commencement of this action cross-defend-

ants became indebted to cross-complainant in the sum

of $33,050.00 as and for the reasonable value of work

and labor, to wit, legal services performed and ren-

dered by cross-complainant to and on behalf of cross-

defendants at their special instance and request for
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which services cross-defendants agreed to pay the rea-

sonable value thereof, that no part of said sum has

heretofore been paid to cross-complainant.

Paul A. McCarthy,

Attorney for Cross-Complainant.

State of California,

City and County of San Francisco.—ss.

Louis Bartlett, being first duly sworn, deposes and

says:

That he is the cross-complainant herein ; that he has

read the foregoing second amendment to said cross-

complaint and knows the contents thereof; that the

same is true of his own knowledge, except as to those

matters therein stated on information and belief, and

as to those matters, that he believes it to be true.

Louis Bartlett.

Subscribed and sworn to before me this 17th day of

April, 1941.

(Seal) Dorothy H. McLennan,

Notary Public in and for the City and County

of San Francisco, State of California.


